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Court File No. CV-11-9062-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

MARGARITA CASTILLO

Applicant
-and-

XELA ENTERPRISES LTD., TROPIC INTERNATIONAL LIMITED, FRESH QUEST,
INC.,, 696096 ALBERTA LTD., JUAN GUILLERMO GUTIERREZ and CARMEN S.
GUTIERREZ, as Executor of the Estate of Juan Arturo Gutierrez

Respondents

AFFIDAVIT OF JUAN GUILLERMO GUTIERREZ
(Sworn March 22, 2020)

1, Juan Guillermo Gutierrez, resident of Toronto, Ontario, Canada, MAKE OATH AND SAY:

1. I am the President of Xela Enterprises Ltd., (“Xela™). I swear this Affidavit in support of
the Debtor’s Opposition to the Motion of the Receiver (returnable March 24, 2020) (the

“Motion”), seeking approval of the Receiver’s second report dated February 18, 2020
(the “Second Report™).



The Second Report is erroneous and/or inaccurate in various material respects. Further, it
omits relevant information that should properly be taken into consideration as the Court

evaluates and guides the ongoing activities of the Receiver.

Significant questions remain concerning Xela’s counterclaims against Applicant
Margarita Castillo (“Margarita®™) — which are pending in the Court in Toronto — that have
not yet been adjudicated. These pending claims, if sustained, would more than offset
Margarita’s judgment against Xela (the “Castillo Judgment”). Xela has emphasized
these claims to the Receiver and their likely offset of the Castillo Judgment, but the

Receiver has taken no discernible steps to pursue them.

Specifically, Xela has alleged that Margarita received an illegal US$4.35 million loan in
2010 from G&T Continental Bank (“G&T”) in Guatemala (the “Loan”™), funded by
dividends improperly diverted from LISA, S.A. (“LISA™), an indirect subsidiary of Xela.
The Loan was illegal because it was secured — without Xela’s knowledge or consent — by
a Certificate of Deposit in the sum of US$4,166,250, purchased with some of the
improperly withheld dividends owed to one of Xela’s subsidiaries.  Xela asserts that
Margarita was never required to repay the Loan, and that mere weeks after the Loan
funded, the bank foreclosed the collateral, making itself whole and effectively laundering
the misappropriated dividends by transferring them to Margarita. Xela further maintains
that Margarita used some of the tainted Loan proceeds to fund the oppression action
against Xela that eventually led to the Castillo Judgment.

Those allegations, which are supported below by specific references to evidence, have
been asserted in separate counterclaims in a civil conspiracy lawsuit against Margarita
that predate entry of the Castillo Judgment. If proved to be true, Xela would be entitled
to a judgment of its own against Margarita that could more than offset the Castillo
Judgment and the expenses of the receivership. Xela’s claims against Margarita are both
substantial and viable, and fairness suggests that any unresolved claims that might offset

the Castillo Judgment should be resolved judiciously as part of the receivership process.



The Avicola Group

6. Arturo Gutierrez (“Arturo”™) laid the corporate foundation in 1965 for what is now a
lucrative poultry conglomerate of 29 companies in Guatemala (collectively the “Avicela
Group™). He gave a one-third ownership to each of his two siblings, keeping a 1/3 stake
for himself, In 1974, his brother and brother-in-law were tragically killed in a small
aircraft accident, and their interests passed to their respective heirs (referred to
collectively here as the “Nephews.”) Arturo remained President of the company and the

single largest shareholder.

7. Beginning in 1982, Arturo began a transition to relocate his immediate family to Toronto.
He resigned as President of the Avicola Group, leaving operations in the hands of the
Nephews. He also formed LISA, S.A. (“LISA”), a Panama company, to which he
transferred all of his shares in the Avicola Group. (LISA is wholly owned by Gabinvest,
S.A., a Panama company (“Gabinvest™), which is in tum wholly owned by Xela.) By

1984, the transition was complete.

Initial Fraud by the Nephews

8. After the Nephews assumed operational control of the Avicola Group, Arturo and I
gradually began to notice a decline in the growth rate of the business. We were unable to
establish any definitive wrongdoing until the Nephews inadvertently gave Arturo a copy
of an accurate Avicola Group financial statement in August 1997 containing information
inconsistent with what had previously been reported. Eventually, the parties entered into
a series of discussions over a potential acquisition by the Nephews. As a condition of the
discussions, Arturo demanded an explanation about the apparent discrepancies in
financial reporting. In response to that inquiry, at two separate meetings convened in
Toronto in 1998 to discuss the value of Arturo’s stake, two high-level corporate
executives of the Avicola Group disclosed the details of the alleged fraudulent scheme to
me. I lawfully videotaped the second meeting with the assistance of the Royal Canadian

Mounted Police but without the knowledge of the executives.



The Avicola Group executives confessed on videotape that the Nephews had
implemented a scheme to defraud the Guatemala tax authorities — as well as Arturo — by
concealing the cash sales of up to 40% of the Avicola Group’s chicken output. They
explained that the scheme included under-reporting the revenues by concealing cash sales
of live chickens, illegally laundering the unreported profits, and maintaining false
accounting records to conceal the fraud. They told me that the Nephews had concealed
the entire scheme from Arturo and the gdvemment by maintaining two sets of accounting
records and two sets of financial statements, all of which resulted in the significant
underpayment of Avicola Group dividends to LISA — which had been ranging between
US$2 million and US$4 million per year — during the period 1985 through 2000.

Ongoing Theft of Dividends and Laundering of lllicit Proceeds

10.

1.

In 1999, the buy-out discussions having failed, Arturo began efforts to recover his unpaid
dividends by commencing legal action in Florida and Bermuda, followed by a lawsuit in
Panama against a company in which he held a 1/3 stake, Villamorey, S.A. (“Villamorey™)
—Which owns 25% of the Avicola Group shares — and multiple lawsuits in Guatemala. In
response, the Nephews suspended all Avicola Group dividend payments to LISA, while
continuing to declare and pay dividends to themselves. Although the full amount has
never been documented owing to the Nephews’ failure to share financial reporting or data
with LISA, LISA estimates the total sum of unpaid dividends from 1999 to the present to
approach $400 million with interest (the “Unpaid Dividends”).

Although the Nephews have successfully stalled legal proceedings and evaded judgment
in most jurisdictions, the fraudulent scheme documented on videotape eventually became
the subject of a three-week trial in Bermuda in 2008. There, the Court found that the
Nephews had misappropriated LISA’s dividends and converted them to their own use,
laundering illicit cash receipts through the sale of bogus insurance policies at an inflated
premium by a Bermuda-based reinsurance company that they owned. Judgment was

entered in favor of LISA on September 5, 2008 (the “Leamington Judgment”), from



which the Nephews did not appeal. A true and correct copy of the Leamington Judgment
is attached hereto as Exhibit A. Among other things, the Leamington Judgment
establishes the following irrefutable facts:

a. That LISA was a victim of a conspiracy to defraud by the Nephews;!

b. That the Avicola Group used accounting records that recorded only a portion of its

true income;?2

c. That a substantial portion of the income generated by the Avicola Group was kept

off the books and used to fund distributions to the Nephews but not to LISA;3

d. That the re-insurance policies at issue were not genuine;4

e. That some of the “black” money was being “whitened” by paying the insurance
premiums that were then distributed as purportedly legitimate corporate profits,

and that the Nephews intended to deprive LISA of its rightful share of the profits
generated by the Avicola Group;®

f. That the Nephews used cash-only operations to conceal the Avicola Group’s true

earning from the Guatemalan tax authorities;6
g. That the Nephews intended to injure LISA through a fraudulent conspiracy;?

h. That LISA had been excluded from participating in the distributions made to the
Nephews;8and

i. That the members, officers and directors of the various Avicola Group companies

1 Leamington Judgment, at 91.
2 Leamington Judgment, at §53.
3 Leamington Judgment, at §57.
4 Leamington Judgment, at §63.
5 Leamington Judgment, at §82.
6 Leamington Judgment, at §62.
7 Leamington Judgment, at §106.
# Leamington Judgment, at §109.



12,

had “actual knowledge of all of the facts which made the conspitacy unlawful.™

Thus, the Nephews have systematically stolen LISA’s dividends and laundered them
through a series of false transactions benefitting the Nephews. In the Leamington case,

those transactions were fake insurance contracts sold for excessive premiums by a

company the Nephews owned.

Margaritas Breach of Fiduciary Duty and Theft of Xela Assets

13.

14,

15.

After the Leamington case was decided, beginning in February 2009, the parties met
through representatives more than a dozen times to discuss potential settlement of the
dispute. The negotiations were tense and complex, owing to the extreme animosity and
distrust that had developed between the branches of the family. It was during this
extended period of negotiations that Margarita secretly joined forces with the Nephews,
and conspired with them and others to attack Xela and its subsidiaries, in breach of her

fiduciary duties as a Director of Xela.

Although Margarita’s ensuing misconduct had multiple facets, perhaps her single most
egregious act - and the transaction that is particularly relevant to this receivership — was
her acceptance of what appears to be a tainted bank loan for US$4.35 million, funded by
the Nephews through G&T Continental Bank in Guatemala (“G&T Bank™) using LISA’s
unpaid 2010 Villamorey dividends as collateral (the “Castille Loan™). As detailed
below, the Castillo Loan appears to have been transacted through Margarita’s nephew,
Roberto Barillas (“Roberto”) — who acted as her legal representative — and repaid
through foreclosure of the collateral.

Specifically, G&T Bank and other records indicate the following:

a. Villamorey declared in LISA’s favor (but did not pay) dividends of US$4,166,250

in 2010. A true and correct copy of Villamorey’s audited financial statements for
2009/2010 is attached hereto as Exhibit B.

? Leamington Judgment, at §115.



16.

b. On May 6, 2010, Juan Luis Bosch, one of the Nephews, used those dividends,
without LISA’s knowledge or consent, to open an account in Villamorey’s name
with G&T Bank. A true and correct copy of the opening statement for G&T Bank
account No. 900051264, showing the initial deposit of US$4,166,250, is attached
hereto as Exhibit C; and

¢. On May 25, 2010, the initial deposit to Account No. 900051264 (i.e. LISA’s
dividends) was used to purchase Certificate of Deposit #010152676 in the amount
of $4,166,250 (the “CD”). A true and correct copy of the CD is attached hereto
as Exhibit D; see also Exhibit B, referencing CD #010152676.

Further, during meetings in September 2012 and November 2012, Mr. Jorge Porras — at
the time an attorney for one of Xela’s subsidiaries — provided information to Xela, of
which he had personal knowledge, regarding an ongoing conspiracy between the
Nephews and Margarita to injure Xela. During those meetings, Mr. Porras told Xela,
among other things, that:

a. Roberto had executed the Castillo Loan documents on Margarita’s behalf, under a

power of attorney signed and delivered to Roberto by Margarita in Miami in
March 2010;

b. The Castillo Loan was for a total of $4.35 million;

c. A portion of the Castillo Loan was to finance Margarita’s oppression application

in Toronto against Xela, our father and me; and

d. He (Mr. Porras) had attended meetings in Toronto with Margarita and her lawyers,
Jeffery Leon and Jason Woycheshyn (Bennet Jones). Katherine Kay (Stikeman
Elliot), who represents the Nephews in various legal matters, was also present
during at least one of those meetings. The subject of the meetings was
Margarita’s oppression action against Xela, during which Margarita disclosed to

her lawyers that the action would be financed through the Nephews.



17.

18.

19.

Under cross-examination on April 17, 2012 in Toronto, Margarita admitted receiving the
Castillo Loan and testified that G&T Bank had given her the Castillo Loan solely on the
basis of her “net worth,” as she had no assets in Guatemala and had not lived there in
decades. A true and correct copy of an excerpt from Margarita’s cross-examination is
attached hereto as Exhibit E. However, in an affidavit dated September 9, 2011,
Margarita testified that she had been struggling financially, and that she had asked the
Nephews for “help” securing the Castillo Loan. A true and correct copy of that Affidavit
is attached hereto as Exhibit F. In any case, Margarita confirmed in cross-examination
that she used at least some of the Castillo Loan proceeds to pursue her oppression claims

in Toronto against Xela, Arturo and Juan. (See Exhibit E hereto.)

In 2016, I participated in at least four meetings in Guatemala with high-level
representatives of G&T Bank about the Castillo Loan. Initially, I spoke with M.
Estuardo Cuestas, a member of the Board of Directors of G&T Bank and a close advisor
to the President. I told him that I believed G&T Bank had given a loan to Margarita that
was collateralized with LISA’s Villamorey 2010 dividends, which she had used to fund
litigation against me in Canada. Mr. Cuestas promised to look into the situation. During
our second meeting, Mr. Cuestas confirmed that the Castillo Loan had indeed been
collateralized with CD #010152676, and he seemed to recognize the seriousness of the
situation. He arranged a meeting for me with Mr. Mario Granai, the President of G&T
Bark. I shared my concerns with Mr.‘Granai, who provided no substantive commitment,

although he seemed genuinely concerned about the bank’s exposure.

Some weeks passed, after which Mr. Cuestas contacted me by telephone and informed
me that G&T Bank would not be able to assist me, and that the Castillo Loan was “no
longer an issue” for the Bank, as it had been “collapsed.” I understood Mr. Cuestas’
comments to signify that G&T Bank had satisfied the Castillo Loan by foreclosing the
collateral (i.e., using the CD purchased with LISA’s 2010 Villamorey dividends), without
Margarita being required to repay any part of the Castillo Loan.



20.

21,

22,

At the time of the Loan, Margarita was sitting on the Board of Directors of Xela. Further,

Margarita’s oppression case was only one facet of a broader attack strategy, which

included false criminal complaints against me in Guatemala. Those have all been

dismissed with prejudice, but only at great expense and after significant damage to my

reputation as well as to Xela’s banking relationships.

This coordinated attack has benefitted the Nephews by depleting LISA’s resources to
pursue Unpaid Dividends. Further, I understand that lawyers for the Nephews have
attended recent hearings in this receivership, obviously looking for an opportunity to
close the loop on the conspiracy by purchasing LISA’s claims for Unpaid Dividends at

fire sale prices in exchange for satisfying the Castillo Judgment.

Although these facts should yield a judgment in Xela’s favor that would likely more than
offset the Castillo Judgment, they have yet to be adjudicated. I believe that in these
circumstances, it would be unfair and inequitable to bar Xela from pursuing these
outstanding questions to resolution. Indeed, the issue of Margarita’s alleged wrongdoing
should be addressed in a fair and equitable manner, under the Court’s supervision, and

within the confines of this receivership.

BDT Investments Lid

23.

Beginning in 2005, LISA’s efforts to collect the Unpaid Dividends, including litigating
the Leamington action, were funded by BDT Investments Ltd., a Barbados corporation
(*BDT”), which at the time was wholly owned by Xela. On January 5, 2009, LISA and
BDT documented LISA’s then-cumulative debt to BDT with a promissory note for
US$16,910,000, secured by LISA’s 1/3 stake in Villamorey. BDT eventually sued LISA

in Panama on the promissory note, and in December 2012, it obtained a judgment against

LISA in the amount of US$19,184,680, together with a lien against all of LISA’s assets
(collectively the “BDT Judgment”).



24.

25,

26.

27.

In April 2016, as part of his estate planning, Arturo formed The ArtCarm Trust, a
Barbados Trust (the “Trust”), to which he irrevocably transferred various assets,
including BDT, for the benefit of certain family members, but excluding me. Meanwhile,
BDT continued to fund LISA’s claims to recover Unpaid Dividends, and LISA’s debt to
BDT grew to approximately US$50 million (the “BDT Claim”). Thus, at the time the
Receiver was appointed, BDT was LISA’s single largest creditor, with a claim
approximately ten times the size of Margarita’s Judgment. Still, BDT has consistently
said that if LISA were to collect Unpaid Dividends, BDT would consider subordinating

its rights under the BDT Judgment to the reasonable requirements of the receivership.

After the Receiver was appointed, I understand that LISA began to inquire into potential
third-party loans sufficient to satisfy, among other things, the Judgment and the expenses
of the Receivership. In December 2019, T was told that LISA had received a verbal
commitment for such a third-party Joan on terms acceptable to LISA (the “Loan™). Al of
the Loan details were managed and approved by LISA without my instigation,
involvement or approval. I was told only the basic terms of the Loan, including that it

was sufficient to satisfy the Castillo Judgment and the expenses of the receivership.

Upon learning of the lender’s commitment to make the Loan, I understand that LISA
informed the Receiver, stating specifically that the Loan was adequate to satisfy the
Castillo Judgment and all reasonable expenses of the Receivership. The Receiver asked
me for more details about the Loan, but 1 was unable to provide more information

because T had not been told.

I understand that the Receiver has taken action in Panama to try to aiter the composition
of LISA’s board of directors. I also understand that the Receiver’s lawyers in Panama did
not follow the required steps to make those changes, nor did they notify me of their plans.
I also understand that when LISA’s counsel in Panama observed that an unidentified

person was trying to alter LISA’s corporate structure, LISA quickly contested the



28.

29.

30.

31.

32,

changes, which were officially rejected by the Corporate Registrar for failure to comply

with applicable procedures.

I have offered multiple times to meet face-to-face with the Receiver to discuss the focus
of his collection efforts as well as Xela’s own counterclaims against Margarita. Most
recently, those offers have been conveyed to the Receiver through LISA’s lawyers in
Panama. The Receiver initially implied that he would attend a meeting in Panama, but he
later placed-a precondition on any meeting with me, namely that LISA consent to the

changes requested by the Receiver to LISA’s Board of Directors.

Meanwhile, the Loan has not funded, for reasons that are unclear to me. What ]
understand, however, is that the failure to fund is related to the Receiver’s attempts to

intervene in the transaction.

I further understand that BDT has extinguished its debt to LISA in exchange for LISA’s
full 1/3 stake in the Avicola Group, including its claims for Unpaid Dividends. That
proposal was not given to Xela or to me in advance, and neither Xela nor I consented to
or approved of it. As I understand it, the decision to assign its remaining assets to BDT in

exchange for cancellation of the debt was made solely and entirely by LISA.

Contrary to what the Second Report suggests, Xela has not withheld any information
from the Receiver. Indeed, the only documents the Receiver claims Xela has not
provided are records evidencing BDT’s funding of LISA’s litigation efforts. Although I
believe that Xela’s counsel has supplied records of this type to the Receiver, the request is
moot in light of the U.S. District Court’s finding that the BDT Judgment does not
represent a fraud. Otherwise, to the best of Xela’s knowledge, it has supplied all

information in its possession requested by the Receiver.

From the outset of the receivership, I have repeatedly asked for face-to-face meetings
with the Receiver to discuss how best to collect Unpaid Dividends from Villamorey and/

or the Avicola Group companies, and to discuss the validity of Xela’s own civil



conspiracy claims against Margarita. Aside from one introductory meeting and one
working meeting, the Receiver has rejected my requests, which I made directly to the
Receiver during two separate teleconferences and also through Tory’s, Xela’s previous
counsel. Lately, my requests have gone through LISA’s President in Guatemala to the
Receiver’s counsel in Panama, during which LISA’s counsel provided documentation to
the Receiver’s counsel concerning the fraudulent nature of the Nephews’ Loan to
Margarita, Xela’s entitlement to a judgment that would probably more than offset the
Castillo Judgment and the expenses of the receivership, along the Receiver’s request to
modify LISA’s Board of Directors. Despite the evidence, the Receiver has consistently

refused to meet. Recently, the Receiver has suggested through his



Panama lawyer that 2 meeting might be possible, but only on the condition that LISA first

voluntarily consent to the Receiver’s proposed changes to its Board of Directors.

SWORN BEFORE ME at the City of )
Toronto, in the Province of Ontarioc on ‘
March 22, 2020. } {

Commissioner{or Taking Affidayits —~  JUAN GUILLERMO GUTIERREZ
{or as%r{lay be)

N. Joan Kasozi
(LSO# 70332Q)



This is Exhibit “A” referred to in the Affidavit of JUAN
GUILLERMO GUTIERREZ sworn March 22, 2020.

|

Commissioner for Takin ts (or as may be)

N. JOAN KASOZI (LSQ#70332Q)



In The Supreme Court of Wermuda

CIVIL JURISDICTION
COMMERCIAL COURT

1999: No. 108/ 2001 No. 79

BETWEEN:
LISA S.A.

Plaintiff

-and -

LEAMINGTON REINSURANCE COMPANY LTD.

First Defendant

- and -

AVICOLA VILLALOBOS S.A.
Second Defendant
JUDGMENT

Dates of Trial: June 23-July 4, July 8-July 10, 2008
Date of Judgment: September 5, 2008

Mr. Narinder Hargun and Mr. Paul Smith,

Conyers Dill & Pearman, for the Plaintiff

Mz. John Rithiluoma, Appleby, for the First Defendant
Mzr. Jan Woloniecki and Ms. Shade Subair,
Attride-Stirling & Woloniecki, for the Second Defendant

Introductory

1. “Strong parents have strong children and sivong children have strong opinions,
and that usually leads to conflicts that they have difficulty in reconciling”, Atlanta

Mayor Andrew Young recently observed in relation to a litigious dispute between



members of his city’s most famous family. This observation might well explain
the emotional underpinning of the present dispute. The trial of the present action,
Whicﬁ commenced almost a decade ago, arises out of a commercial family falling~
out amongst members of a prominent Guatemnalan family, a dispute which has

also spawned litigation in at least three other forums.

In my Ruling of February 10, 2006, I described the history of the present actions

as follows:

“I. On March 26, 1999 the Plaintzﬁ” issued a Generally Indorsed
Writ of Summons in Civil Jurisdiction 1999: 108 against the
Defendants herein. The claim was a derivative proprietary claim
against the First Defendant on behalf of the Second Defendant,
who was joined to meet the procedural requirements under
Bermuda law in relation to derivative claims brought by a
shareholder on behalf of the cbmpany whose shares the Plaintiff

holds.

2. On the day the Writ was issued, Mitchéll J granted a Mareva
injunction. The First Defendant (“Leamington”) provided
discovery on April 28, 1999. The Plaintiff (“Lisa”) applied ex
parte for leave to serve the Second Defendant (“Avicola”} out of
the jurisdiction on May 14, 1999, but dfd not obtain such leave
until Simmons J's Order was granted on December 23, 1999, In
the meantime, Leamington had both applied to set aside the
Mareva injunction on October 15, 1999, and obtained directions in
relation to its application from Wade-Miller J on November 4,

1999,

" On the trial of a preliminary issue and the Plaintiff’s application for leave to re-amend its Statement of

Claim.



3. On January 26, 2000, Leamington applied to strike-out the |
action, with directions being ordered by Storr AJ on February 10,
2000. On March 22, 2000, Lisa filed its Statement of Claim, and on
July 31, 2000 applied ex parte to renew its Writ. The renewal
order was granted that day by Simmons J, but Avicola applied to
set aside that Order on July 31, 2001. Directions were given by
Meerabux J on February 1, 2001. Lisa sought to sidestep a
potentially fatal attack on alczion 1999: 108 by issuing a similar
Generally Indorsed Writ in Civil Jurisdiction 2001: 79 on March
2, 2001, in which fresh action both Defendants in due course
entered appearances. On March 26, 2001, Lisa applied for leave
to serve Avicola outside the jurisdiction, which application was
granted by Mitchell J on April 5, 2001. On April 9, 2001, Lisa

applied to consolidate both actions.

4. This fancy legal footwork bore fruit when on June 7, 2001,
Mitchell J set aside the ex parte writ renewal order on
Leamington's application, but also granted Lisa’s consolidation
application. On November 8, 2001, Ward CJ granied Lisa’s June
23, 2001 application for leave to amend its Statement of Claim. On
February 15, 2002, Leamington filed its Amended Defence and
Avicola its Defence. One year and nine months later, after filing a
Notice of Intention to Proceed on October 3, 2003, Lisa applied on
November 20, 2003 for Further and Better Particulars of
Leamington’s Amended Defence. 1 granted this application on
December 4, 2003, and the relevant particulars were given on
January 2, 2004. It was only after these numerous initial
interlocutory skirmishes, that battle was joined on the issues which

presently fall for determination.



3. On September 3, 2004, the Defendants applied for the trial of
two preliminary issues, and after ovdering directions on September
23, 2004, Ground CJ granted the application on December 2,
2004. On February 1 7 2005, Lisa applied for leave to re-amend
its Statement of Claim, again with a view to fending off «a
potentially lethal attack on its claim by the Defendants. And on
April 6, 2005, Wadé-Miller J orvdered inter alia, that both
applications should be heard together.

6. The three parties, musketeer-like, have moved their legal
sword-play from one battleground to the next, with various
interlocutory applications being heard over nearly seven years by
eight different first instance judges. None of the interlocutory
applications to date appear to have given rise lo either a
considered judgment or any appeal. The above summary does not
include related proceedings which have taken place in the British
Virgin Islands, Florida and (it seems’) Guatemala as well. The
Defendants assert that they have been more proactive than the
Plaintiff in this litigation, and invite the Court, in addition to other
arguments, to have regard to the law of limitation and the doctrine

of laches, or delay.”

3. On March 10, 2006, I resolved a preliminary issue in favour of the Defendants,

but granted leave to amend to the Plaintiff in the following terms :

“137. The Plaintiff is gmntéd leave to re-amend to assert those
claims which I have found to be arguable, but not in the form
of the draft RASC presently before the Court. The theory of
direct liability on which the Plaintiff now relies should be

? The Defendants’ Counsel suggested that Lisa had filed over 100 suits against Avicola and related entities
in Guatemala; proceedings in the other two jurisdictions were directly referred to in evidence.



incorporated into a further draft RASC to meet the concerns

which [ have sought to clearly identify above...”

4. The Defendants appealed against this Ruling, and the Plaintiff cross-appealed
against my decision that it had no standing to pursue a personal claim against the
First Defendant, having heard extensive evidence on Guatemalan law. On
November 22, 2006, the Court of Appeal dismissed the Defendants’ appeal
agamst my decision to permit the Plaintiff to amend its Statement of Claim, and _
allowed the Plaintiff’s cross-appeal against my resolution of the preliminary issue
ih favour of the 1% Defendant based on the Amended Statement of Claim. The
Court of Appeal apparently took the view that since various claims against the 2™
Defendant were going to be tried, it was undesirable to decide the overlapping
issue of the 1% Defendant’s liability in isolation from the totality of the evidence
to be adduced at trial against the 2" Defendant, although they expressed doubt as

~to whether the preliminary issue had any further relevance. To my mind my
February 10, 2006 Ruling on the standing of Lisa to advance a personal claim
against Leamington based on the pleadings as they were prior to the RASC has no-
present significance wh.a‘gsoever. The merits of the claims against Leamington fall

to be determined on their merits based on the case advanced in the RASC.

5. The 2" Defendant did not contend before me in March 2006, nor (seemingly) the
Court of Appeal in November, 2006, that the amendments should be refused
because the averments were liable to be struck-out on the grounds asserted in the
strike-out applications it filed on June 14, 2007. The attempt to strike-out the Re-
Amended Statement of Claim altogether was, save for one pleading complaint
which could not have been previously raised, difficult to comprehend. The Re-
Amended Statement of Claim (“RASC”™) was filed on March 15, 2006, so the 2™
Defendant had an adequate opportunity to contend before the Court of Appeal last
November, that the amendments ought to have been refused because the proposed
re-amended pleading was itself liable to be struck-out on abuse of process or other

grounds. These points were not taken. It may have been reasonable for the 2™



Defendant to simply focus on dismissing the subsequently abandoned derivétive
claim, but these strike-out points, if serious, could have been advanced by the 1%
Defendant at an early stage of the action. And if these issues only became relevant
to Avicola when the personal claim was first asserted, it was first asserted in

February 2005, when the application to re-amend was filed.

. The second limb of the total strike-out application was, however, based on an
averment only made in the Plaintiff’s Reply to the Re-Amended Defence of the 1™
Defence filed on February 22, 2007. But the Plaintiff voluntarily gave further and
better particulars of this aspect of its case, with a view to meeting the 1%

Defendant’s complaints.

. The partial strike-out application was, delaying tactics apart, no easier to
comprehend. The complaint that three “background” frauds were not relevant to
the Plaintiff’s claim sought to strike-out portions of the RASC which had beén
pleaded from the outset in 1999. This point was not taken before me or the Court
of Appeal in 2006, let alone in the previous six years of the litigation. The
paragraphs of the RASC attacked, 8-11 and 15(i),(iii), were pleaded in the
original Statement of Claim served in 2000. At the very latest, this point ought to
have been taken, assuming it to be serious, as part of the 2™ Defendant’s

opposition to the Plaintiff’s application for leave to re-amend.

Although the 2" Defendant consented to pre-trial directions on March 13, 2007, it
was less surprising that its new separate attorneys, who came on the record on
April 26, 2007, should raise a point which had not previously beeﬂ taken by the
Defendants’ joint attorneys, less than two months afler the point could first have
been taken. The original case, from 1999 until February 2007, was that the
operating companies in the Avicola group were subsidiaries of the 1% Defendant,
and that the Plaintiff was defrauded because they diverted funds which ought to

nd

have been “up-streamed” to the Plaintiff as dividends through the 2° Defendant.

The Plaintiff belatedly conceded that the operating companies, which are said to



have obtained fraudulent policies from the 1% Defendant, are not in fact
subsidiaries of the 2" Defendant. The 2™ Defendant was clearly entitled to know

how the Plaintiff now put its case, on these materially different facts.

The third issue I was required to decide was whether the Plaintiff was entitled to

~ obtain full disclosure in relation to the business operations of various companies

10.

11.

" Defendant -

in support of its case on the three “background” frauds. The 2
complained, by way of alternative -to its partial strike-out application, that the
discovery requested was oppressive. The Plaintiff eventually agreed to adjourn its
application in this regard, conceding that the request as formulated was

oppressive.

The fourth issue I was required to decide was the 1* Defendant’s application for
further and better particulars of its case that the reinsurance policies issued by the
1° Defendant to operating affiliates of the 2" Defendant. It was essentially agreed
that the Plaintiff had not yet received and/or considered full discovery from the
Defendants, and the Plaintiff undertook to advise the 2" Defendant of whether it
can supply the requested particulars without the need for a formal order, within 28-

days.

On June 26, 2007, I resolved these issues as follows: (a) I dismissed the 2nd
Defendant’s total strike-out application, (b) I dismissed the 2™ Defendant’s partial
strike-out application, (c) I granted the Plaintiff’s application for discovery in
part, and reserved the position on the need to give effect to a narrower version of
the oppressive discovery request, and (d) I reserved the issue of Whether the
Plaintiff should be ordered to give further particulars in relation to the reinsurance
policies, because the scope of any potential order was presently unclear. I handed
down Reasons on July 3, 2007. I refused leave to appeal against the strike-out

rulings, and the Court of Appeal likewise refused leave.



12. At the pre-trial review, the scope of the frial fell to be conéidered. On June 9,
2008, 1 agreed with the 1% Defendant (“Leamington”) that the Plaintiffs
(“Lisa’s”) damages fell to be determined by reference to its pleaded claim to loss
suffered by it as a shareholder of the 2" Defendant (‘AVSA™) (i.e. the Avicola
Group of Companies). Lisa had previously abandoned any independent ¢laim as
an indirect shareholder of Leamington through Villamorey. I also indicated that it
was improbable that I would make positive findings that any criminal offences
had been committed under Guatemalan law. However, I left open the possibility
of deciding whether Lisa’s indirect interest in Leamington had been sold to the
extent that the parties had prepared to argue this point and had addressed it in

their evidence.

13. In the event, the trial required the Court to consider whether Lisa was able to
prove one or more causes of action under Bermuda and/or Guatemala law, having
regard to not only ordinary factual evidence, but also considering expert evidence
accounting evidence, expert evidence as to insurance practice and expert evidence

as to foreign law.

Pleadings: Lisa’s case

14. Lisa’s case is essentially pleaded in the Re-amended Statement of Claim
(“RASC”) as read with the Further and Better Particulars of the Plaintiff’s Re-
Amended Statement of Claim and Replies (“FBPs™). Lisa’s original RASC claim
was based on the premise that AVSA was the parent of a group of 19 companies,
including AVSA (“the Avicola Group™). Its ultimate claim was that AVSA is the
de facto parent of a group which has always been regarded as a single economic
unit. As a result, the RASC may for all economic or compensatory purposes be

read as if references to “Avicola” are references to the Avicola Group.

15. Paragraph 5 of the RASC provides in material part as follows:



16.

17.

1

“...From inception, Avicola has been owned by the Gutierrez family
comprised of Lisa representing the 25% shareholder interests of Don
Arturo and his family. Trucha, S8.4., a company incorporated in Panama,
represents the 25% interest of Jean Luis Bosch Gutierrez (“Jean Luis”)
-and his family. San Cristobal, S.A., a company incorporated in Panama,
represents the 25% intevest of Dionisio Gutierrez Mayorga (“Dionisio”)
and his family. Villamorey owns the remaining 25% shares in Avicola and
Villamorey itself is owned equally by Lisa, Trucha, S.A. with the result that

Lisa is a 173 owner of Avicola...”

Paragraph 7 of the RASC avers that in 1982 Don Arturo (who established the
Avicola Group) and his family emigrated from Guatemala to Canada. Day to day
control was assumed by Dionisio, Juan Jose Gutierrez, Juan Luis, Konrad Losen
(“Losen”), Fernando Rojas (“Rojas”), Mauricio Bonifasi (“Bonifasi”) and
Roderico Rossell (“Rossell”) who are described as the “Controllers”. All of the
foregoing individuals, Rossell apart, are also defined as the “administrators” of
Avicola. Paragraph 8 alleges that soon after they assumed control of various
family businesses, “the Controllers embarked on a systematic scheme to defraud

the Plaintiff of its share of the corporate profits of Avicola...”

Various “background” or “feeder” frauds are then alleged by way of setting the

scene for the substantive claims. The Pollos Vivos (Live Chickens) Fraud is said

to have been admitted in a videotaped meeting by Rojas and Rossell in August
1998 (RASC paragraph 9). It involved not reporting live chicken sales and
distributing the resultant Avicola profits to all shareholders save Lisa. The Los
Cedros Fraud operated in a similar manner in relation to the sale proceeds of
chicken manure and oranges (RASC paragraph 10). The Ancona Fraud is alleged
to have involved the laundering of the proceeds of the two other background

frauds and to have been admitted in the same manner (RASC paragraph 11).



18.1t is then alleged, uncontroversially, that Leamington was incorporated in
Bermuda on July 23, 1997 and that Rossell was at all material times its director
and secretary3. The averment that Leamington is 100% owned by Villamorey is
disputed, however (RASC paragfaph 12). Leamington is a captive insurance
company only reinsuring the risks of the Avicola and Multi Inversiones group of
companies which were issued policies by fronting companies including El Roble
Seguros Y Fianza (“El. Roble™), a Guatemalan insurance company (RASC
paragraphs 13-14). Paragraph 15 (excluding‘the Particulars of Fraud) provides as

follows:

“15.  The Plaintiff accepts that part of the risks reinsured by
Leamington represent bona fide risks in respect of which
Leamington has levied premiums at commercial rates. However,
the Plaintiff contends rhat a substantial part of the reinsurance
risks underwritten by Leamington are in respect of (i) non-existent
risks; or (1i} risks which bear no relationship to the reinsurance
premiums charges by Leamington. The Plaintiff contends that the
primary object of Leemington—has-been-wsed—in this fraudulent
scheme was to use Leamington as a vehicle to make distributions
to the shareholders of Avicola so-as—to-fil-lewnder-the proceeds—of
L) o ho-dividends—whict ld-otherwisot L
to—the—Plaintift- The fraudulent payments made to Leamington

were intended by the Controllers and Avicola to be distributions of

profits to the shareholders of Avicola. However, in making these

distributions to the shareholders, the Controllers and Avicola have

deliberately and unlawfully excluded Lisa from receivine its

appropriate shave of these profits of Avicola. Leamingion received

the fraudulent payments from Avicola with the ]mowle;ige that they

* Rossell himself admitted to being Treasurer and Secretary, and this was not apparently challenged by

Tisa.
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were _intended by Avicola to be distributions ro Avicola’s
shareholders. Further—the The Controllers have ensured that any

dividends paid by Leamington to Villamorey are not further

distributed to Lisa as a shareholder of Villamorey by increasing
the expenses of Villamorey which bear no relationship to the

activities of Villamorey. During 1992 to 1998, Avicola used the

fraudulent _payments to Leamington as a means of making

distributions to_the shareholders of Avicola in the amount of
US831,.964,691.92 in ]993, US .  $2713888.32 in 1994
US$6,184,486.88 in 1995, UUS$6,075.000.90 in 1996,
US36,324,431.00 in 1997 and US36,594,894.00 in 1998. The

controllers and Leamington have deprived Lisa of its share of

"

these distributions made by Avicola to its shareholders.

19. The dollar amounts were, Mr. Hargun clarified in his closing submissios,
intended to be read in Quetzales. The consequences of the fraud alleged in

paragraph 15 are pleaded in paragraph 16 as follows:

" , . ,
Z] 1 b | '
]6 G iRatter-of-Ciratamatcan-taw ol ahlived-to-declaro—by

weay—eof-dividends—allits-profits—on—an—anmual—basis  Further or in the

alternative, as a matter of Guatemalan law, Avicola is obliged by Article

134 of the Guatemalan Commercial Code to hold an annual general

meeting each vear, at which frue and accurate financial information about

the condition of the company (including its profit/loss statement and

balance sheet) is provided to the shareholders and at which (in the light of

such financial information) the shareholders take appropriate decisions

about the distribution of profits. Avicola has held no annual general

meeting since 1982 and true and accurate financial information has not
been provided to the shareholders. The-shareholdershave-thereby-been

themselves: The Controller and/or Avicola failed to hold annual gerenal

11



meetings as required by Guatemalan law in order to cover up the frauds

set out above and/ or as part of their fraudulent scheme and conspiracy to
defraud Lisa of its_true-entitlement-as—a-share-holders-of-share-of _the
distributions made by Avicola. The effect of the fraudulent activities set
out in Y15 above is that profitswiich-would-have-been-distributed—to
L ise- S wed-inmdvicol ; : orodto] e

Bermuda Lisa was deprived of its share of the distributions made by

Avicola _though the device of Leamington. Leamington knowingly
participated in_this fraudulent schelme'. As a matter of Bermuda—and/or
Guatematan law, Lisa has a personal and proprietary claim to the funds
which Avieola Lisa should have declared-by-way-of-dividends received as

its share of the distributions made by Avicola to its shareholders but has

Jailed to do so. Lisa is entitled to maintain those personal and proprietary

claims against Leamington.”

20. The following additional and alternative causes of action are pleaded in

paragraphs 17-19 of the RASC:

“17. Further, and in the alternative, the matters cornplai’ned of in
paragraph 15 and 16 hereof were committed by Leamingion pursuant to a
conspiracy between the Controllers (and in particular Rossell) and
Leamington gud~A(by-reason-of-the-matiers-set-owi-in-parasraph--1G-and
IEbelow)4vieola to defraud Lisa of its true entitlement as-a-shareholder
ofAvieola of the distributions made by Avicola. The parties to the
conspiracy included Losen, Rojas, Bonifasi, Rossell, Aviesla and

Leamington. Leamington joined the conspiracy afier its incorporation on
23 July 1997.

174.  Further, and in the alternative, the Controllers and/or Leamington

and/or _Avicola are obliged under Guatemalan law to compensate or

infemnify Lisa for the damage causes to Lisa by the said frauds and

12



conspiracy, which amount to intentional wrongdoing within the meaning

of Articles 1646 endfori653 of the Guatemalan Civil Code,

I17B.  Further, and in the alternative, the Controllers and/or Leamineton

have been wrongly enriched, without legitimate reason, by reason of the

said frauds and/or conspiracy and are obliéed under Article 1616 of the

Guatemalan Civil Code and/ or Bermuda law to indemnify Lisa in respect

of that wrongful enrichment.

17C.  Further, and in _the alternative, Leamington and/or Avicola are

liable for the acts of the Controllers in committing the said frauds and/or

conspiracy, wrder-Article4-664-of-the-Guatemalan-Civil-Code-andior by

reason of the Gautemalan doctrine of simulation and Article 1284 of the

Guatemalan Civil Code,

I7E.  Further and in the aliernative, Leagminetorandior Avicolo andfer

the—Contrellers—are in liable to Lisa for the said frduds and/ or conspricy
under Articles LH-—1F2-andfor 176 of the Guatemalan Civil Code,

I7F. Eurtherand-in-the—alternative-feaminston—andi-or-Avicola—are
jecble—for—t) S ,l . . .l -
Controllers-

18, Lisa SA asserts that the knowledge of Rossell, as president,

director and secretary of Leamington, is to be attributable to Leamington

13



and/or Rossell has been at all material times the comirolling mind of

Leamington.

19 In the premises, all monies received by the fronting companies as
premiums and transferved to Leamingion as reinsurance premiums
on account of non-existent risks or on account of grossly inflated
premiums were and are held, up to the amount of Lisa’s share of
the distributions made by Avicola, by the—First—Defentant
Leamington as a trustee for Lisa AVEG&Z&—&%EF&&W

21. In Lisa’s Closing Submissions, the causes of action relied upon were summarised

as follows:

“81.1 Against both Leamington and Avicola, conspiracy by unlawful
means, with the intention of injuring Lisa (Bermuda common law

and/or Article 1645 of the Guatemalan Civil Code);

81.2Against both Leamington and Avicola for simulation (Article
1284 of the Guatemalan Civil Code (§17C of RASC)),

81.3Against Leamington only for equitable fraud in that Leamington
has participated in a fraudulent scheme to defraud Lisa of its

share of the corporate profits of, inter alia, Avicola (§s 8§ & 15
of RASC);

14



81.4Against Leamington only as a constructive trustee as a result of
its dishonest assistance in Avicola’s breach of trust or fiduciary
duty to Lisa (s 16 & 19 of RASC). Furthermore, Leamington is
liable as a constructive trustee as a result of its knowing receipt
of monies from the Avicola group of companies, which should

properly have been paid to Lisa ((Us 16 & 19 of RASC);

81.5  Against Avicola only under Article 176 of the Commercial
Code (17E of RASC)”.

Pleadings: Leamington’s Defence/AVSA’s Defence

22. Leamington, in its Re-Amended Defence (“RAD”), denies each of Lisa’s claims
against the reinsurer, denies liability for the acts of the Controllers and in any
event does not admit that Leamington is lable by virtue of the doctrine of

simulation.

23. AVSA 1in 1ts Amended Defence (“AD”) also denies liability for each cause of
action asserted against it and does not admit that it is Hable by virtue of the

doctrine of simulation.

Factual Evidence: Overview

24, Lisa’s live factual witnesses were its principal, Mr. Juan Guillermo Gutierrez
Strauss (“Juan Guillefmo”), an accountant Mr. Lawrence Rosen and a translator,
Bsther Cecilia Crespo. A hearsay notice was served in respect of the now
deceased Mr. Mario del Aguila Cancinos (“del Aguila™) and in respect of the

transcript of the August 20, 1998 Toronto meeting (“the Toronto Transcript”},

25. Leamington called no live factual (i.e. non-expert) witnesses save, belatedly,
Hector Rene Lopez Sandoval, who also gave expert evidence as to Guatemalan

notarial practice. It served hearsay notices in respect of five witnesses who were

15
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“beyond the seas”, Lionel E. Asencio (“Asencio”), Hector Rene Tercero Soto
(“Tercero™), Roderico Rossell Anzueto (“Rossell™), Jesus Briz Barillas (“Briz”),

and Luis Fernando Villaverde (“Fernando™).

26. AVSA called no live fact witnesses at all, serving hearsay notices prior to trial in
respect of the following five persons who were also “beyond the seas™ Silvia
Maria Rossbasch Rheinbolt (“Rossbasch™), Luis Arturo Gutierrez Strauss (“Luis
Arturo”), Jose Fernando Ramon Rojas Camacho (“Rojas”™), Rene  H. Perez |
Ordonnez (“Perez”) and Alberto Antonio Morales Velasco (“Morales™). At the
trial, further affidavits by Mario Rene Archila Cruz (“Archila”) and Ana Lucrecia
Palomo (“Lucrecia”) were served to deal with an issue which arose in the course

of the trial.

27. Juan Guillermo as the partisan de facto representative of Lisa’s side of this family
dispute was obviously a witness whose evidence needed to be treated with
considerable care. In general terms, he was a credible witness whose evidence
provided background to Lisa’s central case rather than supporting it directly.
Despite skilful and vigorous cross-examination by Mr.' Woloniecki, I found his
contention that he had not personally seen the “dividend” cheques before trial
{and merely knew of their existence) to be credible. The Toronto Transcript
supported his contention that this was the position when the August meeting took
place. Although he initially is recorded as having said that he “saw” cheques were
being made payable to the bearer, later in the Transcript he clarified what he
meant by this stating: “Fine, but I don’t see the checks...That is, I see Carlos

Vasquez'... report.”4

On the other hand, under withering cross-examination by Mr.
Riihiluoma, Juan Guillermo was simply not credible when he testified that at the
recorded Toronto meeting, he did rot admit having seen minutes related o a
Villamorey sale of shares and made reference to this transaction by way of fishing

for information:

“24 O Can we now start from the premise that at

* Vol E, page 369.
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235 this point in time in the meeting you were having a |
540
{ discussion with Mr. Rossell and Mr. Rojas about
2 minute books?
3 A We were discussing the minute books, yes.
4 Q And I will pick it up MV1 in the middle of
3 the page. "So on what date is the stockholder
6 meeting held?"
7 It has to be held, by law it has to be
8 prior to October. But those, um, they're going to
9 be available, right, um. Unless once again, you
10 want to ask for as many photocopies as there may
11 be.”
12 The next voice, MV1, is you. "In any
13 event, we expected to receive at least the minutes
14 of the stockholders meetings, because we have never
15 seen the minutes for the stockholders meeting for, I
16 don't know, 15 .years. " Do you accept that that is
17 what you said?
18 4 Yes. We haven't seen any minutes fo? =
19 in those days probably 15 years. Now it will be 20
20 years.
21 Q And you accept that MV1 is you; you are
22 the speaker? |
23 A Yes.
24 Q "I don't know, 15 years, well, um, I saw a.
25 couple there, that were related to, um, transaction
541
I of what was done in February on Villamorey. I think
2 when the shares were transferred, when the sale in

3 95 was made, right." You saw the minutes of

17



4 Villamorey.

5 A Ididn't see the minutes of Villamorey.

6 If you read a little later in the next -- after that

7 paragraph you just read -- [ believe it is MV3,

8 Mr. Rossell, probably he says, "no, I don't know.
-9 Juan Guillermo, but if you want they can be made for
10 you."”

11 Q Sir --

12 A That means the minutes were not made.

13 Q Sir, you said -- "I saw a couple there

14 that were related to the transaction that was done
15 in February, Villamorey, I think when the shares
16 were transferred, when the sale -- when the sale in
17 95 was made."” That is what you said.

18 A Remember that I was questioning them, and

19 I asked -- I made that comment to see what the

20 reaction was. In the next paragraph they say that
21 the minutes didn't exist. So I acrudlly didn't see

22 my minutes. I was simply fishing for information.
23 O Sir, that is a shameful answer, if I may

24 so say so. That is exactly what you said. You saw
25 the minutes of Villamorey, when, in February 1995
se2

1 when the transfer was made.

2 A You can call my answer shameful, but that

3 is the truth. I was just fishing for information,

. )
4 sir.’

28. Mr Rosen’s evidence must aiso be treated with some caution, for the

straightforward reason that having been employed as a forensic accountant by Lisa,

* Day 4, pages 539-542.
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he has the entireiy understandable emotional interest in Lisa’s success that any
professional person in his position might be expected to have. That said, he was a
generally credible witness. One narrow aspect of his evidence, under cross-
examination by Mr. Woloniecki, was unsatisfactory, however. This was the detailed
description of a conversation Rosen said he had with del Aguila in Guatemala in
late 1998 about banking arrangements for the proceeds of live chicken sales
contained in his witness statement prepared almost ten years later but not recorded
.in any of his contemporaneous notes: |
“25 O So you say that that sentence "he told me
687
I that these cash sales were never reported io Lisa
2 8.4, that Lisa didn't receive any shares of the
3 sales proceeds, "was written by you?
4 A Yes. Was signed by me.
5 () Signed by you. Are you saying that you
6 put that in of your own initiative without any
7 discussion with anyone else?
8 A I certainly don't recall being pressured
9 to put it in, if that is what you are asking.
10 Q I am not asking you whether you were
11 pressured; I am asking whether you had a discussion
12 with anyone about that sentence.
13 A I'would say, like I have signed hundreds
14 of affidavits, there is all back and forth berween
15 laWyers and myself. And do I have perfect
16 recollection of those? The answer is no.
17 Q And, yet, you say you have perfect
18 recollection of Mr. del Aguila telling you this at
19 some meeting ten years ago, and it does not appear
20 in any of your notes?

21 A If you look at the notes, there are all

19



22 sorts of things that could have been there that were
23 not, because you're not doing a fraud investigation
24 at this point. I am trying to do a business

25 valuation.”

29. Ms. Crespo the intefpreter was cross-examined about some very narrow aspects of
her translation of the Transcript. Her astonishing attempt to tell Mr. Woloniecki
how to conduct his cross-examination appeared to me to be consistent with the
fact that she. was an experienced and extremely fastidious translator who was
unaccustomed to having her work questioned or challenged and was genuinely
offended by the suggestion that she might have made a mistake. I found her to be
entirely credible and reject any suggestion that she was influenced in her work by

having been employed from time to time by Lisa.

30. As far as thosé witnesses who could have been called by the Defendants but were
not, the fact that their written evidence was not subjected to cross-examination
obviously diminishes the weight to be attached to their evidence, on matters
which are not supported by any other evidence. However, I bear in mind that it is '
for the Plamtiff to prbve its case. And while in certain circumstances the Court
may be entitled to draw adverse inferences from the failure to cail a witness, the
Defendants are not obliged to assist Lisa to bolster its case through cross-

examination.

Expert evidence: overview

31. The Plaintiff and the Defendants called expert evidence as to forensic accounting
matters (Joseph Gardemal and Maria Yip, respectively), insurance matters (Daniel
Spragg and William Bailie, respectively), Guatemala law (Professor Michael
Wallace Gordon and Marcos Jose Alfredo Ibarguen Segovia, respectively) and

Guatemala notarial practice (Ida Rebecca Permuth Ostrowiak and Hector Rene
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Lopez Sandoval, respectively). Mr. Lopez also gave factual evadcnce about the

1995 Villamorey shareholders meeting which he notarized.

32. In general terms I found all of the experts credible and not unreasonably reluctant

to depart from the crucial opinions set out in their respective reports.

Legal and factual findings: was Lisa’s indirect interest in Leamington through
Villamorey sold in 19957

33. This issue was addressed in argument and by way of evidence and is a discrete

1ssue which may conveniently be dealt with at the outset. The following points

arise for consideration: (a) did the Villamorey shareholders resolve on February

14, 1995 to sell that company’s shares in Leamington to La Brana; (b) was an

agreement for the sale of Lisa’s Leamington stake consummated in or about 1995;

and assuming the answers to both (a) and (b) are affirmative, (c) are there any

Bermuda law impediments to this Court affirming such conclusions?

34.1 find that Mr. Lopez did notarize a Villamorey shareholders meeting which
approved the sale of the Leamington shares to La Brana in 1995, doﬁbts about the
precise acéuracy of the recorded length of this related meeting notwithstanding.
Bearing in mind that Villamorey is a Panamanian company and no expert
evidence was adduced as to Panamanian law, 1 decline to hold that that resolution
had no legal effect under Panamanian law. Applying Bermudian/English conflict
of law rules, whether or not a company has validly passed a resolution is an
internal corporate management. question which falls to be governed by the law of
the place of incorporation of the relevant company: Lawrence Collins (ed.), Dicey
& Mortis, ‘The Conflict of Laws’, Rule 156°. No basis for departing from this
principle was advanced in argument. I am bound to assume that Panamanian law
is the same as Bermudian law and Bermuda law would not nullify the Villamorey
resolution in question because of notarial irregularities under Guatemala law. The

fact that, as Ms. Permuth’s evidence strongly suggests, the notarization of the

% 12" edition {Sweet & Maxwell: London, 1993), Volume 2 page 1111.
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Viliamérey meeting may well be invalid under Guatemala law is not
determinative in this regard. The same applies to her opinion that under
Guatemala law foreign currency transactions were prohibited, especially since the
Minutes only purport to approve the sale of shares in a Bermuda company, not to

effectuate the sale itself,

35. Not only did I believe Mr. Lopez as a factual witness. Juan Guillermo’s admission
during the August 1998 Toronto Meeting that he may have seen Villamorey
Minutes when the February 1995 sale occurred makes it impossible to believe that
the Villamorey meeting did not take piace at all. However, it is far from clear that
the sale did take place for the nominal consideration of US$1 stated in the
Minutes. Other share sales notarized by Mr. Lopez on the same day were either
“at the price and under the agreed conditions with the buver” (Inversiones
Nuevas SA, Hornbill Investment Limited), or were supported by sale agreements
dated February 15, 1995 for substantial sums (US$12 million, Lomax Investment
Corporation, and US$13 million Crystal del Pacifico). The nominal consideration
referred to in the Villamorey Minutes is not plausibly explained (in terms
consistent with the sale having been consummated), although the letter of intent
which contemplated the sale of various entities by Lisa provided for a total
consideration of $23 million. It is true that Juan Guillermo swore an affidavit on-
February 15, 1999 admitting that Lisa had sold various companies including its
interest in Leamington, and that Lisa has seemingly commenced no proceedings

to set aside this sale’.

36. The proper law of a contract for the sale of shares in Leamington, a Bermuda
company, seems obviously to be the place of incorporation of the company:
Banco Atlantico SA-v- The British Bank of the Middle East [1990] 2 Lloyd’s Rep
504. In my judgment the public policy importance to Bermuda’s international
insurance regulatory regime of clarity as to who ultimately owns Bermucia

insurance and reinsurance companies impacts on the way this issue ought to be

? First Defendant’s Skeleton Argument, paragraph 59.
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addressed. Where, ‘as is clearly the case here, Leamington has represented in its
audited financial statements and its insurance returns that Lisa post-1995 was one
of its ultimate beneficial owners, clear evidence is required to establish that these
representations are incorrect. It also seems curious that lawyers in civil law
jurisdictions such as Guatemala and Panama would be content to consummate a
sale of shares without executing a written sale agreement. The‘suggestion that the
failure to report the change in ultimate beneficial ownership of Leamington which
purportedly occurred in 1995 cannot be explained by reference to extreme
confidentiality concerns. The purported chénge merely involved Lisa’s principals
dropping out of the picture, with the “ﬁew” ultimate beneficial- owners being

otherwise the same as the “old™ owners.

37. Bearing in mind how sensitive Lisa was about getting fair (or, according to the
Defendants, unfair) value for all of its interests, it seems extraordinary to suggest
that Lisa with full knowledge and consent agreed to finally dispose of its mterest
in Leamington for only nominal consideration. Bills of sale exist for the sale of
other interests which total the $23 million referred to in the earlier letter of intent,
which leaves no consideration for the sale of Leamington at all. No obvious or
straightforward explanation has been proffered as to why this should have
happened. More significantly still, the recorded August 1998 Toronto meeting
reveals discussions about Leamington which make no sense whatsoever if Lisa’s
indirect Leamington interest had already been sold three years previously. Rossell |

is recorded in the Transcript as saying at this juncture:

“You are going to start fo receive all the profiis... because we had left
Levington [phonetic] a little over time... in order to strengthen the

company and we hadn't distributed dividends...”

38. In my judgment there is no sufficient evidence before this Court to displace the

statutory presumption which arises under section 68 of the Companies Act that

¥ Volume J1, page 154.
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the registered shareholder, Villamorey, is the shareholder of Leamington. T find
that Juan Guillermo was simply mistaken when he swore in 1999 that Lisa’s
Leamington interest had been sold by Villamorey. Such a mistake is consistent
with thé propensity Juan Guillermo has demonstrated in these proceédings for
being wrong when he has testified on matters of detail outsfde of his own direct
knowledge. And the evidence of Mr. Lopez, Leamington’s own witness, supports
the view that Juan Guillermo’s father was the one who conducted the 1995

negotiations rather than Juan Guillermo himself:

“17 Q. Yes. And was Mr. Juan Arturo Gutierrez

18 present at these meetings?

19 A. Look, he was in the negotiations, he was

20 present for most of the negotiations. He was there, 10:17
21 he did participate in the negotiations. We would all

22 see him come in with his bodyguard. All of the

23 employees were aware of the fact that he was arriving

24 and that he would be negotiating with his nephews.”’

39. On balance it appears that the sale of Lisa’s indirect interest in Leamington was
cortemplated by way of an agreement in principle but was never consummated as
Lisa contends. This view is further, and most cogently, supported by a December
7, 1995 letter from Asensio to Mr. Baker of the Managers indicating that “Myr.
Juan Arturo Gutierrez has decided to sell his equal part of Leamington’s shares”
and indicating that La Brana has been formed to hold all of the shares on behalf of
the other two family members. While the English words used by a Spanish
speaker might carry less weight than the same words used by someone for whom
English 1s their native tongue, the terms of the December 7, 1995 letter as a whole
give the distinct impression of an incomplete transaction. The suggestion that Mr.

Baker proceed to the BMA was seemingly never pursuedw. Briz, the President of

? Day 9, page 1445,
' Volume K8, page 410.
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Leamington from incorporation in 1987 until 2000, long after the purported 1995
sale, in his Witness Statement signed on October 24, 2007 and filed on behalf of

Leamington, conciudes by stating:

“]1.During the time that I was president of Leamington... Leamington
paid dividends exclusively to Villamorey as the sole shareholder of

Leamington.”

40. 1 find (to the extent that this may be relevant for the purposes of the present
proceedings and Lisa’s claims for loss attributable to its shareholding in the
Avicola companies) that Lisa’s indirect shareholding in Leamington was not sold

in 1995.

Legal and factual findings: is AVSA the de facto parent of the Avicola Group
(Lisa’s claim against Leamington)?

41. Another discrete issue which it is convenient to dispose of at the outset is whether
AVSA has been proven to be the de facto parent of the Avicola Group. It is
necessary to distinguish two guestions in this regard. Firstly there is the pleading
issue of whether Lisa’s pleaded case embraces a claim for loss suffered by Lisa
solely as a shareholder of AVSA, which must be proven to be either an actual or
de facto parent of the Group, on the one hand. Or, aitemativély, does Lisa’s claim
embrace loss suffered by the Plaintiff in respect of .the Avicola Group as a whole
irrespective of whether or not AVSA is shown to be the de facto Group parent.
Secondly, there is the separate issue as to whether or not AVSA is jointly liable
with the non-party Avicola operating companies who were in fact the primary
insureds on the grounds that AVSA was at all material times the controlling de

facto parent company. This narrower issue will be addressed separately below.
42. As far as the scope of loss claimed is concerned, the issue was argued on the basis

that Lisa’s claim pivotally depended on proof of the averments set out in the FBPs

served to avoid a strike-out application once it was appreciated that AVSA was
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43,

not in fact the parent company of the Avicoia Group. By the end of the trial it
seemed to me that this was ultimately a very iechnical argument as far as the
quantum of loss was concerned, because Lisa’s case from the outset was and
remained that it was defrauded of its share of the profits of the Avicola Group
being monies which were unlawfuily paid to Leamington under bogus reinsurance
pelicies in relation to which AVSA itself was not a primary insured. As between
Lisa and Leamington, it seemed to me by the end of the trial, the status of AVSA
in relation to the primary insureds was largely irrelevant it being common ground
that Lisa’s shareholding in the primafy msured operating Avicola companies was
the same percentage as its shareholding in AVSA (25%). The quantum and
recoverability of Lisa’s loss from Leamington did not appear to be affected by the

de facto parent issue at all.

My Ruling at the pre-trial review to the effect that Lisa’s claim was limited to léss
suffered by it as a shareholder of AVSA was in substance merely confirming that
Lisa’s claim as pleaded had always been based on the premise that it had suffered
losses attributable to profits generated by the Avicola Group, not profits generated
by Leamington/Villamorey, claims which Lisa explicitly abandoned years ago.
The position with respect to the status of AVSA. within the Avicola Group is
primarily of concern to Lisa’s claim against AVSA even though both Leamington
and AVSA averred (paragraph 6 of the RAD and AD, respectively) that AVSA
was not the parent company of the Avicola Group. Lisa’s Reply to the RAD of
the First Defendant (and AD of the Second Defendant) was as follows:

“2. ..Lisa accepts that t‘ﬁe operating companies are not strictly
speaking subsidiaries of Avicola Villabos S.A. under Guatemalan law.
However, for purposes of reporting and the payment of distrif;ution to
shareholders of Avicola, the income of all the operating companies is
consolidated and is treated and distributed as group income.
Furthermore, at the videotaped meeting on 20 August 1998 the

controllers represented to Juan Guillermo that they would be
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providing to him all the relevant financial information of all the

aperaling companies.”

44. The Reply was dated February 22, 2007. By Summons dated May 16, 2007,
Leamington apphed for Further and Better Particulars but not in relation to
paragraph 2 of Lisa’s Reply. On Junel4, 2007, however, AVSA issued its part;a]
and tota) strike-out applications. It sought to strike-out the entirety of Lisa’s claim
on the grounds that the above-quoted plea could not be understood. When the de
facto parent argument was set out in the FBPs, the particulars were for all
practical purposes provided to explain Lisa’s case against AVSA, not Leamington
at all'’. It is true that in formal terms the original plea as well as the particulars
were advanced against both Defendants, but prior to the trial it was not obvious
that any or any serious issues were joined between Lisa and Leamington on the de
Jacto parent argument at all. The FBPs themselves contain three main paragraphs,
all three of which explicitly refer to AVSA alone and not Leamington. Paragraph
I opens by stating: “dvicola Villabos SA (‘Avicola’} is the de facto parent
company of and/or the de facto principal aof and/or the de facto controller of a
group of numerous operating companies.”  These matters are in reality all
advanced to explain the nature of the case against AVSA, not the oss recoverable

from Leamington.

45. Mr. Rithiluoma was unable to advance a coherent case in closing as to why this
issue was relevant to Leamington’s case. Leamington’s only proper concern was
to know what quantum of loss formed the basis of Lisa’s claim. The profits
generated by the relevant insured members of the Avicola Group remain the same

' irrespective of the corporate hierarchy of Group members. I find that Lisa’s
pleaded case against Leamington, sensibly read, embraces the profits of the
Avicola Group as a whole, and no need in this context to determine whether or

not AVSA was the de facto parent arises.

' See paragraphs 22-25 of this Court’s Reasons for Decision dated July 3, 2007.
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Legal and factual findings: is AVSA the de facto parent of the Avicola Group
(Lisa’s claim against AVSA)? :

46. Mr. Woloniecki opened AVSA’s closing submissions by asking the following

thetorical question: “Why are we here?” Lisa’s Closing Submissions relied upon

the following portions in Juan Guillermo’s Witness Statement:

“20.Even though these companies are legally distinet entities, in
- practice they form separate divisions of a larger consolidated chicken
production operation. Some of the operating companies run fattening
farms, some slaughter houses and one provides the IT services to the

entire Group...

21. The operating companies are certainly not separate and distinct

entities as a maiter of fact. I believe that as a matter of fact and as a

matter of practice. Avicola is the company that, by itself and Multi

Inversiones SA, divects and controls the actions of all 19 companies,

which are all treated as one single Avicola Group. All the financial

reporting and accounting for the entire Group is consolidated.  The

information provided to shareholders has always been consolidated for

the entire Group (emphasis. added).

24(b) All 19 companies are managéd by the same Group executives.
This appears to be confirmed by the Jact that Jose Fernando Ramon
Rojas Camacho himself admits, at 43 of his own Aﬁ”zdavh‘. of 18 June
2007, that he was, until 2002, ‘the CFO of 19 Guatemalan companies...

which, together, are known as the Avicola companies’,
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24(g) 1 do not believe that the fraud could have operated without the

companies in the Avicola Group operating as_one enterprise. As T

understand it the fraud required records to be falsified throushout the

production chain (emphasis added).”

47. This is some evidence supportive of the Plaintiff’s case. ] accept that, as a matter
of Bermuda and/or Guatemala law, it is legally possible for a controlling
corporate entity to be vicariously liable for the torts of the companies it controls’”.
But this testimony as to AVSA’s control is based in large part on Juan
Guillermo’s recollection of how AVSA operated prior to 1982. There is no cogent
support for this proposition in the voluminous documentary record r_elating to the
Leamington insurance programme. These assertions support Lisa’s case n a
largely abstract way, without any 1az‘1grble support for them when one closely
ana]yzes the relevant transactions. It is not enough for AVSA and the refevant
Avicola operating companies to have common offi icers and/or accountiﬁg
practices. It must be demonstrated that the relevant officers were acting on behalf
of AVSA" when they were directing the operating companies in making the
allegedly fraudulent insurance and reinsurance arrangements. The estoppel case
(i.e. the submission that AVSA is estopped by its conduct from denying that it is a

de facto parent) is also not sufficiently proved.

48. Bearing in mind the high standard of proof required for allegations of fraud, I am
not satisfied that AVSA was either the de Jacto parent or controller of the
operating Avicola companies so as to render AVSA liable for any frauds which
such companies and/or Leamington may have committed. Even if AVSA alcme
could declare dividends and the operating companies were just cost centres, it
does not follow that AVSA was the controlling corporate entity. It seems more
pIau31bIe that a company wholly owned by the other two branches of the-

Gutierrez family such as Multi Inversiones was in reality the confrolling corporate

* The submissions set out at paragraphs 108-112 of Lisa’s Closing Submissions are accepted,
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entity, if there was one. For example, in notes recording negotiations between the
parties in Toronto on February 21, 1998, fuan Guillermo himself described the
two sides as “Lisa’s side” and “Multi-Inversiones’ side”.  And paragraph 3 of
these notes record Rossell indicating that “Multi-Inversiones provides stralegic
planning, legal advise [sic), fiscal strategy and high level administration services
to the Avicola Companies.”" This is admittedly far from conclusive in terms of
ascertaining which corporate entlty played a controilmg role before Lisa sold its
interest in Mufti- Inversiones, however This is because Juan Guillermo suggests

that this sale happened as late as 1997,

49. The del Aguila Affidavit suggests that AVSA had some prominence m the
Poultry Group, and he left AVSA in 1996 before Lisa’s interests in various
cornpanies (including Multi-Inversiones) were sold. He worked for AVSA for
many years and was 1deally placed to explain precisely what role AVSA played in

relation fo the Avrcoia Group of companies between 1978 and 1996 as Chief
Internal Auditor of AVSA “and its affiliates. and subsidiaries"™. Although he"
defined AVSA as “a conglomerate of horizontally and vertically integrated
corporations”, del Aguila did not explicitly aver that AVSA itself was the
dominant corporation. I accept that this may be inferred. His February 3, 1999
Affidavit is mainly concerned with how off-the-books sales occurred. In the
penultimate paragraph of his Affidavit, del Aguila describes false invoices being
presented to AVSA to divert money to the Panamanian Ancona Finance, SA as
part of a general scheme of diverting AVSA monies to offshore entities. Del
Aguila deposed: “These invoices would be prepared by Mu[ti—[ﬁv‘ersz‘ones, the
holding company of the Bosch-Gutierrez and Gutierrez- -Mayorga interests ..
This suppoz“is in a very general way, the assertion made by Rossell to Juan
Guillermo in 1998 that Multi-lnversiones played a high level consultative role in

relation to the Avicola Group as a whole, including AVSA itself.

Vol DI, page 136A.
" Vol, D1, page 172.
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50. I therefore find that AVSA may only properly be held {o be liable for breach of

5L

52.

any legal duties to Lisa to the extent that it is proved to have directly participated
in the conduct complained of, Lisa’s case based on the vicarious liabiiity of
AVSA for the acts of its officers and/or its corporate agents is dismissed. It
follows that since AVSA was not itself an insured and there is no or no sufficient
evidence tying AVSA to the Leamington programme, claims against AVSA and
Leamington (conspiracy, simulation) in relation to the Leamington programme
must be dismissed as against AVSA. These claims are clearly based on the
unsubstantiated premise that AVSA is jointly liable with the operating poultry
éompanies and/or vicariously liable for the acts of their common principals or for

the acts of the pouliry companies themselves.

A claim under Article 176 of the Guatemalan Commercial Code was asserted
agamst AVSA alone. This was what Mr. Hargun’s own Closing Submissions

stated in this regard:

“driicle 176 is not an independent cause of action but allows other caises
of actions to be asserted, for example, claim for simulation and for
intentional wrongdoing (comspiracy). Given that claims SJor simulation
and conspiracy to defraud are otherwise asserted, Article 176, in the
context of these proceedings, adds litile to causes of action already

pleaded.”

It follows that this claim against AVSA stands or falls with substantive claims
asserted agams‘z both Leamington and AVSA, namely the tort of consplracy
(Bermuda law) and simulation (Guaiema taw). For the reasons set out above,

these claims have not been proved as against AVSA and must accordingly be

dismissed.
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The “background” or “feeder” frauds

-53.1 indicated in my Jfune 9, 2008 Ruling following the pre-trial review that I
considered i 1mprobable that any positive fi indings as to breaches of Guatemalan
tax law would be made at trial. It remairis to consider whether this Court should
accept Lisa’s submission that the Leamington wmsurance fraud was motivated by

a desire to launder monies which were the fruits of a large-scale tax fraud.

54. In the absence of expert eyidenoe as to Guatemalan tax law it is not possible to
properly make any findings that specific tax offences were commitied by AVSA

- and/or the Avicola operating compaﬂies. It is possible, however, to determine
whether Lisa has established by way of background a plausible motive for
Leamington being used as an instrument of fraud. The most cogent evidence that
those controlling Avicola and Leamington had a motive to funnel false premiums

through an offshore reinsurance programme may be summarised as follows.

55. It seems clear beyond serious argument that the Avicola companies conducted
business on a regular basis using official accounting records which recorded only
a portion of the Group’s true income. Lisa’ s Opening Submissions cite the
following extracts from the Transcript in which Rojas made the following

admissions:

"And live chickens was something that didn't get too... too much attention
before Juan Guillermo [phonetic], but you can see that starting in '94-'95
and, in particular, this lust 96-"97, you can see that it went...well it... it

went up rather significantly."®

"Then, it started to... to... to... gain importance and there... we... we also
ran into a problem, which... which also partially gave rise to whar
happened with... ubm... with Campero [phoneric] during the last rwo

years, and it's that nobody works with.... with. . with... with invoices!

¥ Vol E, pages 70-71.
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With invoices. That's why... that's something I was going to mention to
you. That's why the black areq you see [here] is sixty- three million
quetzales in '97-'98 generated through the sales of live chickens is black.
There's no way to invoice that. Those to whom you sell the live chickens
don't give you any type of receipt or anyzhihg and...that's why, in fact,
part of this... and that was part of the confusion we had the last time... we
had to pass it on to Avicola (phonetic] as white money, in order fo
maintain the sales history and tax payments plan... because if you Jail o
pay taies at any time...at the level you are in... the T reasury gets on your
case and, we... we'd have found ourselves in trouble. We're going 10

address that later on."°

56. The term “black money” has been defined to mean as follows: “[ncome as from
illegal activities, which is not reported to the government Jor tax purposes.”™” 1t
seems obvious that the terms “black”™ and “white” used extensively in their
context in the Transcript in relation to money, accounts and/or transactions, were
intended to refer to off-books and on-books money respectively.” There was
clearly a less than enthusiastic attitude towards paying taxes, as Rojas went on to
explain: “We already had a ...a scare once.. T his thing with fiscal terrorism is
ever present, right?”'®. There was also a willingness to take extenslve steps to

minimize the tax exposure. As Rossel] went on to explain:

“The idea for all this within our tax planning, which is something that we
handle with Mulii [phonetic], is to increase Saiés, turn this around, try to
catch it right here instead of sales dropping here to.. return this in order
Jor sales to hold their trend and also Jor the tax level to stay on the same

trend. Thus, avoiding having any unusual problems in the eyes of the

'® Tdem,
" htip {fwww.thefreedictionary.com/black - -money.
“ Vol E, page 85,
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Treasury which would Subjecr us to an audit. That's why this whole thing

1
is so complex."’

57. Rojas and Rossell .clear]y admitted in a meeting which was secretly recorded that
a substantial portion of the income generated by the Avicola Group, in particular
cash generated from the sale of live chickens, chicken manure and oranges was
kept off the books and used to fu_nd distributions to shareholders. It was
effectively admitted at trial that after Lisa revealed the existence of the Transcript,
revised tax fi ilings were submitted and further taxes pald by the Avicola
companies®. They did not expressly admit defrauding Lisa of its share of these
distributions however; and alleged admission of the Ancona fraud is far fess clear.
Lisa also relies on the following admission made in paragraph 9 of the Lozada
expert accounting report filed on behalf of the Defendants in respect of the first

two feeder frauds:

“The Xela Operation consisted of an "off-book accounting system to
account for the cash flows from the sale of live chickens (Pollos Vivos),
oranges and chicken manure (Los Cedros) and a subsequent net

distribution of profits ( Utilidades) to all shareholders including Lisa.”

58. The reliance placed on the feeder frauds is explained in paragraph 24 of Lisa’s

Closing Submissions as follows:

“The existence of the Pollos Vivos Jraud and the Los Cedros fraud is
relevant and probative because when considered with the Leamington fraud,

it renders it more likely that the Leamington fraud took place. If it assists in’
this regard, the evidence is admissible on the ground of similar Jact
evidence. See JP Morgan Chase Bank and others v Springwell Navieation
Corporation [2005] EWCA Civ. 1602:-

¥ Ibid, page 94,
® Volume D 2, pages 194-196,
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71. That puts the test for the relevance of any evidence, and
conspzcuously Jor the relevance of similar Jact evidence, far too high.
Cross & Tapper, Evidence (9" edition), P35, suggest that as a deﬁnition of

relevance is it not possible to improve on article | of Stephen's Digest:

"any two fucts to which [the term] is applied are so related to each other
that according to the common course of events one either taken by itself or
in connection with other facts proves or renders probable the past, present

or fulure existence or non-existence of the other [emphasis supplied] "

72. A fact may therefore be probative either on its own or becquse it
renders a conclusion more likely when taken in conjunction with other
Jacts.  The latier is essentially the role of similar Jact evidence. The
relationship of Chase with the other Greek Jamilies, taken on its own,
clearly cannot prove anything about the relationship between Springwell
and Chase. But it might explain, illuminate or put in context evidence
about that latter relationship that would otherwise be ambiguous or
difficult to understand.””

59. I accept the evidence of Juan Guillermo and Mr. Rosen that the disclosures about
the off-books profits were made by the Controllers in the context of altempts
being made by Lisa to value the Avicola Group for the purpose of sale of Lisa’s
interest in it. I find that they were genuinely surprised by the disclosures initially
made at the April Toronto meeting even if they had previously received copies of
statements which in fact represented .the sowcalled “Special Resulis”. This
prompted Juan Guillermo to arrange for a secret filmed recording of the meeting
at which further disclosures about the off-books business were made., The
extensive explanations which were made by Rojas and Rdssell as to how Avicola
operated are inconsistent with any rational suggestion that Juan Guillermo was
fully aware of the “black money” all along. The Transcript suggests thaf the

Controllers were explaining what the “real world” was like in the “old country” to
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a naive émigré who was living in a far more comfortable developed world. It
seems highly improbable that Juan Guillermo wrote the following letter to them in

December, 1998 referring to his father in disingenuous terms:

“I'm not even going to start listing the series of activities and facts I've
come to know about recently here, which have had q significant fmpact
on me and dishonour my Dad's memory. I can't conceive thar the
companies that you presently manage can be involved in activities éf this
nature. The interests and net worth of Lisa, SA have been damaged by

your inadequate conduct, as was admitted by your representatives.”'

60. Rossell in his first Witness Statement does not explicitly refute the admissions
relied on in relation to the off-the books business. In his Second Witness
Statement, he avers that Lisa was well aware of the live chicken business and that -
he personally travelled to Toronto in 1994 to discuss the various operations. At
this stage Lisa expressed no objections to the operations. In essence, 1t 1s implied
that Lisa was aware of the off-books aspects of the Avicola business. This is not
made explicit by Rossell who (a) does not expressly admif that off- busmess
occurred at all, though he admits a tax rectification was made in 1999, and (b)
does not even explicitly assert that Lisa’s principals were aware that the live
chicken business was off-books at all (as opposed to simply being aware of the
existence of the income stream). Rojas in his first Witness Statement does not
deal with the “feeder frauds” at all. In his Second Witness Statement, Rojas does
not deny the off-the books business at ali, and essentially refutes any suggestion

that Lisa had been defrauded and denies that he adﬁiiti‘ed Lisa was defrauded.

61. Luis Arturo Gutierrez Strauss’s November 14, 2007 Witness Statement exhibits
his June 2, 2000 Affidavit. He admits that he is estranged from his siblings as a
result of a disagreement in particular with Juan Guillermo. He strongly supports

the honesty and efficacy of the dealings of the Controllers as far as the

*' Volume 13, page 164.
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commercial interests of ali shareholders and profitability are concemed and denies
that Lisa has been defrauded. He worked within the Group until 1994 and was
Lisa’s representative. He does not admit bein g aware of the off-the books nature
of any part of the Group’s business; nor does he contend that Juan Guillermo was

aware of this either.

62. In my judgment there is no or no sufficient evidence that any admissions were
made by either Defendant to the effect that the “feeder frauds” constituted a fraud
on Lisa as opposed to being designed to conceal from the revenue authorities in
Guatemala what the Poultry Gfoap’s true earnings were. The Transcript supports
the untested evidence of the Defendants in this regard. I am not satisfied having
regard to all of the evidence in any event that Lisa was defrauded as alleged in

relation to the Pollos Vivos and Los Cedros frauds.

63. T reject Lisa’s submission that these background “frauds” are admissible as.
similar fact evidence on the grounds that they make it more probable that the
Leamington fraud occurred. They are, however, admissible as potentially making
it more probable that the Transport Policies issued by Leamington were not

genuine reinsurance, but for this limited purpose alone.

Factual and legal findings: were the Leamington reinsurance policies genuine
reinsurance?

64. A commercial court sitting in the world’s leading captive domicile is bound to

approach a claim that a local captive insurer has issued non-existent policies with

a degree of caution that might not be required elsewhere. Bermuda public policy

clearly requires a delicate balance to be struck between avoiding unwarranted

attacks on an important segment of the national economy and granting appropriate

relief where captive arrangements are proven to have been used as an instrument

of fraud. While Leamington is not entitled to any “home court” advantage, Lisa

cannot expect a Bermudian Court to lightly conclude that captive insurance or
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65.

66.

67.

reimsurance contracts are of no legal effect based on generic criteria which could

-apply to countless existing contracts issued by other Bermudian captives.

While it is legally permissible for this Court to determine the validity of the
Transport Policies based on expert opinion evidence, it is in my view preferable to
use the expert opinions as a lens through which the factual evidence is viewed. In
that way any formal conclusions reached will be fact specific and should not
undermine the stability of contractual reiationsmps beyond the scope of the
present case. Moreover, the unique fact pattern of the present case is such that the

crucial judgments turn not just on the formal structure of the reinsurance
arrangements, but on the underlying intent of the Controllers and Leamin gton. As
far as the evidence of Mr. Gardemal, whose expert financial evidence goes
primarily to support Lisa’s compensatory claim, is concerned, I have placed no
reliance on his generic “indicia of fraud”. He fairly conceded that he is not an
insurance expert, and I found this aspect of his evidence too general to be of

assistance in the specialist area of captive insurance arrangements.

The general weight of Lisa’s expert’s insurance evidence is obviousty diminished
by the fact that Mr. Spragg’s captive insurance experience is substantially US-
based. Most of the analysis in his main report was based on criteria used for US
tax purposes for the purposes of determining Whether premlums ceded to a
captive may be deducted for tax purposes. Under cross-examination, Mr, Spragg
creditably admitted that he had no real familiarity with the Latin American view
of such matters generally, let alone Guatemala in parucuIar. It is unclear whether
Lisa was unable to retain a local captive manager expert because none was willing
to proffer the desired opinions or because none was willing to break ranks with
local professionat colleagues. I draw no inferences one way or another in this

regard and assess Mr. Spragg’s evidence on ifs merifs.

Mr. Bailie’s extensive experience of Bermuda captive insurance for over 20 vears
Yy

made his evidence generally particularly cogent. But I accept Mr. Spragg’s
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obsei'vét%on that Bailie too had no reliable basis for expressing opinions as to
Guatemalan plemwm rates for transport polices. And it seems obvious that
greater weight should be attached to his opinions as to captive management
practice generally than to his opinions as to the underlying facts. Of course in
many cases the primary findings made by a court may be based substantially on
expert opinion evidence. Where issues of fraud and deliberate breach of duty are
alleged, the crucial fi ndings will typically relate to the state of mind of the
primary actors at the material time. ] accept the following opinions expressed by
Mr. Bailie: (a) the level of involvement of captive managers in their clients’
underwriting programmes was lower in the 1980’s and 1990°s than it is today, (b)
outside of US tax requirements, there is no general insurance requirement for
captive/parent relations to be at arms length, (c) numerous factors influence
premium levels for captives, making the process quite distinct from ordinary
commercial insurance where the insurer determines the premium level, (¢) it is
normal for captives to maximise premium income and the tax benefit for their .
shareholders who may also be policyholders, (d) loss reserves are often kept by
insurers instead of retained eamnings because in some jurisdictions (but not
Bermuda), the latter are taxable but the former are not. In the Bermudian context
the tax-driven incentives for keeping loss reserves do not exist, (e) retroactive
approval of dividends which have been previously paid is not good prac‘clce but
nor is it an mdwaﬂon of fraud, (f) the absence of underwriting files is not
unprecedented for the period of time in issue, (g) the direct payment of premiums
to Leamington is not necessarily an indicator of fraud as Gardemal suggests as
there is no evidence that the fronting companies did not receive their
commissions, (h) lending fo related parties is not uncommon for captives, (i) the
use of fronting companies is a normal practice and not an indicator of fraud as
| Gardemal seems fo suggest, (j) the fact that no claims were made on the Transport
Policies over several years is unusual but not unprecedented, and, finally, I note

(k) that Bailie’s view that the reinsurance was genuine was necessarily based on a
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detached review of the relevant transactions rather than based on direct

knowledge of the'uz'aderlying facts™.

68. Under cross-examination by Mr. Riihiluoma, Mr. Spragg fairly conceded that
there was no specific basis for believing that the primary pohcms issued by El
Roble did not transfer any risk in the sense that. if claims had been submitted they
wolld not have been paid. Juan Guillermo also agreed that if a valid claim had
been submitted to FI Roble it probably would have been paid. Nor is there any
dispute as to whether or not the purportedly insured risks might potentially exist
and warrant insurance cover. But this questioning was extremely hypothetical as it
was common ground at trial that over a 13-vear period, no claims were actually
made or paid under the primary transportation policies. 1t is open to this Court to
conclude, looking at the insurance and reinsurance arrangements as a whole in
light of all the evidence, that the risks at both levels (although the reinsurance .
level is most directly relevant) were nomekistent in the sense that the Avicola
companies had a fixed intention from the outset which they never diverted from
not to make any claims even if losses occurred. Mr. Spragg further opined that
“Leamingion was a sham captive that happened to write some legitimate policies
later in life"™. And under re-examination by Mr. Hargun he opined that no risk

. . . . 4
transfer occurred under the reinsurance Transport Policies®

69. T agree with Mr. Spragg’s view that the Transport Policies were not genuine
reinsurance but that the later Property Policies were genuine. ] find that the
reinsurance policies did not involve the transfer of any genuine risk. In reaching
this finding, I do not rely on ail of Mr. Spragg’s supportéve technical reasoning
and instead concur with his conclusion primarily based on my oWn assessment of
the underlying facts. And these findings are reached in circumstances where (a)
the crucial question turns on the view the Court takes of the genuineness of

contracts the formal validity of which has not been in question and (b)

= ,, Day 10, pages 1627-1628.
® Day 5, pages 751-754,
M Day 5, page 854.
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Leamington, a Bermuda company, called no live factual witness to support the

proposition that there was a transfer of risk under the Transport Policies.

70. In his closing oral argument, Mr. Riihiluoma forcefully argued that Lisa’s
pleaded case of “non-existent” risks was not proved because it was clear that
genuine risks of chicken losses did factually “exist”. The no transfer of riék
argument was a wholly distinet and un-pleaded new allegation. In my judgment
the term “non-existent risks™ read in 4 commonsense manner i the light of the
RASC as a whole encompasses both (a) risks which do not really exist because
they are wholly fictitious, and (b) risks which do not really exist because no real
or genuine risk was transferred under the impugned insurance and/or reinsurance

coniracts.

71. In the context of a secretly recorded meeting at which extensive admissions were
made about elaborate attempts to conceal off-books income from the Guatemalan
tax authorities (including moving documents to avoid detection in an anticipated
aud'it), the following statements® cannot easily be explained away as describing

legitimate reinsurance in colourful terms:-

‘e

"MV2 (Rojas) Rather, then, let's go on to what we expect to, uhm...
what's it called? ... to distribute this vear... '

MVI(Juan Uh-huh

Guillermo

(IGG")

MV2 (Rojas) Profits, dividends, Levington [phonetic], Ancona

[Phonetic] ... Ancona [phonetic], Multi [phonetic]
and Abejemol [, phonetic], right?

MVI(IGG) Okay. So, what you mean is that here's where... then,
' let's see... that is, what says profits’... comes from
live chickens.

# Lisa’s Outline Submissions, pages 13-14; Volume E page [ ).
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MV2 (Rojas)
MV3 (Rossell)
MV (JGG)

MV3 (Rossell)

- MVI(JGG)
MV3 (Rossell)
MV1 (JGG)

MV3 (Rossell)

MVI (JGG)

MV3 (Rossell)

MV2 (Rojas)

MV3 (Rossell)

MV2 (Rojas)

Uh-hubh.

Exactly. The dividends come Jrom the fiscal portion.
This is fiscal.

Levington [phonetic] comes from a... a.. figure that
perhaps we hadn't told you... they're insurance
[policies] that... don't exist... see? T hey're just false
premiums that are paid and then Levington returns
them-and they're distributed...

(Interrupts. Voices overlap.)

Olay.

Thatis... let's say...

Let's say Levington [, phonetic] distributes...

We insure everything nobody else in the world
insures... but it's not an actual policy, right?

Oh, okay.

Then, uhm... we charge a premium {0 Avicola
[phonetic], it passes it on to us and we distribute it.

And Levingion [phonetic] is that company that...
whm...

Yeah... That's where it's going to start fo you...
because we have started its liguidation... it's going...
we're going-to be sending you about... three hundred
thousand dollars, perhaps... o little more.

It.. It... has a small cost... There are some... there
are some shelters that involve costs... other don's
involve costs. This one has a cost on the part of the
insurance company because you have to contract a
Jronting, as... as that's called. And o commission
that Levington also charges, right?
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72,

MVI (JGG) Okay.

MV3 (Rossel]) What's important is that from these ninety-... this is
what will ... reach the stockholders' hands."

It is difficult to comprehend why Rossell would have referred to policies that

“don't gxist” and “false premiums that ave paid and then Levington returns

them and they're distributed...” [emphasis added] if risks were genuinely
transferred under the Trans;nortaﬁon Policies as well as under the later Property
Policies. It is true that Mr. Bailic supported Rossell in his attenipt (via his written
evidence) to sanitise these words as simply trying to explain complex concepts in
simple terms by indicating that such explanations are not unheard of in the captive
world outside of professional captive management circles. If is also true that the
admissions relied upon by Lisa can only be construed as such in relation to one
portion of the reinsurance programme, and that, to that extent at least, Rossell’s
explanation as to why he used this language carries some weight. Such words
coming from the mouth of a captive owner or officer in the confext of a corporate
group the activities of which were otherwise beyond reproach would be one thing.
But when the officer has admitted to institutionalised practices designed to
deceive his local tax authorities on the part of the primary insureds, the relevant

policies ran for some 13 years with not a single claim, the officer is unwilling to

have his exculpatory account tested by cross-examination, and an executive

mncentive plan rewards the managers of the primary insureds by giving them a
share of the captive’s profits based on the amount of premiums ceded, one is
dealing with an entirely different scenario. It is also significant that the financial
record indicates ‘that Leamington, after an initial period during which no
dividends were paid, was effectively used as a “cash cow” with premiums
frequently flowing in and distributions flowing out in rapid succession. In
addition, even though transport risks were supposedly known to be low, it seems a
curious coincidence that Leamington itself sought no reinsurance protection o.f its

OWn.
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73. Asensio and Briz (in their written evidence) give stock explanations for the
creation of the Leamington programme while the broker Tercero gives a more
detailed account of how the programme worked. Briz significantly notes,
however, that no income tax was payable on dividends distributed by Leamington
under Guatemalan law. Briz’s assertion that some claims were made on the
Transport Policies was not substantiated at trial. Donald Baker’s Witness
Statement in relation to Jardine Pinehurst Management Company Limited and its
management of Leamington from 1994 until he left Jardine in ]996 adds little of
substéllce. Rojas, CFO of AVSA, dealt with the executive incentive programme
and it is unclear what basis he had for his understanding that genuine risks were
transferred by the primary insureds. None of these witnesses were évai]ab]e for
cross-examination. Briz and Asensio, nearly 20 years earlier, had visited Bermuda
and in their ttip reporl recorded the following approach to the reinsurance

programme:

“It was decided to submit claims to Leamington sporadically in order
to maintain an appropriate image for the authorities. With such
claims, the equity of some of the members of the Poultry Farming

division can be redeemed ™°

74. At this stage, December 4.7 1989, only the Transport Policies existed and no
claims were ever submitted. But the report does suggest that these policies were
not genuine risk-transferring instruments Wbere either (a) claims would or {b)
would not arise, and the -“authorities” would assess the programme on its merits,
It is consistent with the concerns expressed in the 1989 trip report that genuine
Property Policies were issued in the mid-1990’s under which claims were
“sporadically”. submitted. At the primary insurance level it is possibly
theoretically correct to say that El Roble was on risk even if the primary insureds

unilaterally decided not to submit claims. At the reinsurance level where those

* Volume G 4, page 136.
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75.

paying the premiums (the Avicola companies notionally on behalf of El Robie)
and Leamington receiving them had an implicit understanding that no claims
would be made, the position at first blush seems markedly different in practicél
terms. But on closer analysis, there is in the context of a 100% reinsurance of a
fronting company’s risk no practical distinction at all between the tiability of the
reinsured and the liability of the reinsurer, Because if a claim was improbably
made at the primary level, one wouid reasonably expect that the claim would be

passed on to the captive reinsurer.

No claims were in fact submitted by the time the programme was terminated

after the commencement of the present litigation, even though the irip report

-suggests that submitting claims was considered in 1989. It would be highty

artificial in the unique circumstances of the present case to hold that genuine
risks were transferred merely because it was theoretically possible at one time for
the Avicola insureds to make claims which would have triggered claims on
Leamington by El Roble under the Transport Policies. What is unique about the
preseﬁt case is that the decision on whether or not to make claims does not appear,
in light of the Transcript, to have been made on bona fide commercial grovnds for
reasons which I will come to. Mr. Bailie, when cross-examined about the trip
note compiled only two years after Leamington’s incorporation, made the

following pertinent observations:

“Q. Isn’t this an indication that they are suggesting that they would be

making false claims in order to give the right appearance?

A. Well, I don’t know, he hasn’t said they were deciding to submir Jalse
claims, he was deciding [t0] submit claims. T, hey may have. They may have
been having claims all this time. J expect they probably were, give the

nature of the risks.
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Q. So you think they had claims but simply hadn’t bothered to submit them

and this is an indication that it s about time we submitted some?

A. That’s a theory, it’s possible. You know there might be claims and that

" they may not be Submitted because it's nmove tax efficient nof to.”"’

76. These answers I find to be very insightful. I accept the judgment of Mr. Bailie
that the trlp note is probably not evidence of consideration being given to filing
false claims. People planning to submit false claims do not ordinarily discuss
doing so with their captive managers and keep a written record of thelr fraudulent
intent. Rather I infer the f0110w111g from Mr. Bailie’s judgment that the nature of
the risks were such that he would have expected claims and his educated guess
that c]alms were perhaps not made for tax purposes. It is more likely than not a
feature of captive insurance practice for the claims submission process to be
affected by judgments as to tax effi iciencies, How far one mampulaies the claims
submission process is a matter of judgment raising potent:al guestions of adverse
tax treatment in the parent’s domicile and adverse regulatory comment in the
captive’s domicile. A simple form of such claims submission ‘manipulation’
occurs daily in the motor insurance market when drivers decide whether or not to
file a claim based on a Judgment as to the comparative commercial disadvantages
of (a) claiming and losmg their no-claims bonus, and (b) bearing the cost of the
relevant loss. Mr. Bailie conceded that various attributes of the Leamington
programme during the period i n question represented the use of such comparies
in an aggresswe manner for tax purposes. It is therefore not implausible that a
corporate group that regarded tax collectors as “terrorists” would set up
reinsurance policies that in practical terms involved no risk transfer, because a
decision was made at the outset, and adhered to subsequently, not to submit any

claims whatsoever,

¥ Day 9, page 1568,
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77. Aliernatively, even if the decision not to submit claims was not fixed and

78.

79.

irrevocable so there was some hypothetical or minimal risk transfer, and
notwithstanding the fact that Lisa has not proved in commercial terms that the
premiums received bore no relationship to the risks assumed, I wouid find that
this altemnative limb of its attack on the Transportation Policies was made out.
Accepting that captive insurance has unique characteristics and cannot be
expected to mirror precisely ordinary insurance and reinsurance contractual
relations, under section 1(1) of the Insurance Act 1978 "insurer” means a person
carrying on insurance business”. The same section also provides:

“Yinsurance business” means the business of effecting and carrying out

contracts —

(@)  protecting persons against loss or liability to loss in respect

of risks to which such persons may be exposed; or

b to pay a sum of money or render money's worth upon the
pay 44 14 Y

happening of an event, and includes re-insurance business..”

As a licensed Bermuda insurer, the legitimacy of Leamington contracts which
purport to be msurance contracts fall to be tested against that statutory standard.

Where the predominant function of what purports to be a reinsurance contract

entails neither (a) protecting (in the captive context at least) the underlying

1insureds against potential losses, nor (b) paying a sum to the actual insured on the

occurrence of a contingency, it must be open to this Court to find that the relevant

contractual arrangements are not genuine reinsurance.

In concluding that the Transport Policies were not genuine reinsurance policies as

contended by Lisa, I also have regard to the “working hypothesis™ of the elements
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of reinsurance set out by the learned authors of O’Neili and Woloniecki. ‘The Law

of Reinsurance in England and Bermuda’®, 2" edition, at pages 34-352%:

“(1) 4 reinsurance contract is a transaction involving the transfer of risk
acquired through providing insurance to another or others which is
governed by the legal principle of uberrima fides.
(ZJT ﬁe transferor (the reinsured) transfers risk lo one or more transferees
(the reinsurer/s) in consideration Jor the payment of money (the
reinsurance premium).
(3)The risk which the reinsured transfers may arise either (@) under a
contract or contracts of insurance, or a contract or comtracts of
reinsurance, which contracts the reinsured has entered into before the
making of the reinsurance contract: or (b) following the making of the
reinsurance contract, under future contracts of insurance or reinsurance,
. which are in the contemplation of the parties at the time the reinsurance
contract is made,
(4)The reinsurance contract under which the risk is transferred is separate
and distinct from the insurance or reinsurance contract or contracts under
which the reinsured has assumed the risk.
(5)The rez'nsuref; may assume 100 per cent of the risk which the reinsured
has assumed, or will in the future assume, under a contract oF contracts of
insurance or reinsurance.
(6)The nature and exient of the obligation of the reinsurer to pay money to
the reinsured is defined solely by the terms of the particular insurance
coniract,
(7)There will frequently be elements of reinsurance which do not
constitute an acceptance of the reinsured’s “insurable interest” in the

underlying subject-maiter.

* (Sweet & Maxwell: London, 2004). The highljghted portion of the quoted passage was put to Mz, Bailie
in cross-examination.
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We submit that it is preferable to avoid inquiries into what is the ‘subject
matter’ of the original insurance, and to Jocus on the commercial purpose
of r‘einsﬁmnce. The search for a comprehensive definition of reinsurance
is not merely elusive, but may also prove illusory. It is unnecessary to
postulate whether reinsurance is a form of insurance, or a particular form
of liability insurance, The essential elements, common to insurance and
reinsurance, are the transfer of visk and the principle of uberrima fides

or utingst good faith. "emphasis added|

80. If the reinsurance contracts are legally separate and distinct from the underlying

81.

contracts with El Roble, the validity of the Transport Policies between El Roble
and Léamington does not stand or fall with the underlying contracts. The mere
fact that genuine risks were transferred at the primary level does not automaticaliy

mean that genuine risks were transferred at the reinsurance level, even in the case

“of a 100% reinsurer such as Leamington. Such an analysis would be highly

technical and factually inappropriate in the present case. In the present case the
most realistic view of the entire insurance and reinsurance arrangements in
relation to the transportation policies is that risks were non-existent at both
primary and reinsurance levels because the individuals controlling the primary
msureds never intended to submit any claims, even though it seems probable that.

the fronting El Roble had no knowledge of this fact.

And if there were some very ethereal risk which was transferred, as the trip note
relied upon by Lisa in fact suggests (L.e. the making of claims was contemplated
but never pursued),. the premiums paid clearly bore no relationship to the de
minimis risk transferred. Mr, Spragg’s conclusion as to the premium levels being

wholly unrelated to the risks transferred, properly analysed in light of the unusual
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. ‘~ . 2 . _ ) - -
crrcumstances of the present case,'gdoes not require reference to the usuval

commercial rates.,

‘Factual findings: did Leamington and /or AVSA intend to and in fact injure

Lisa?

82. In my judgment the overwhelming weight of the evidence suggests that the
Controllers were primarily concerned with avoiding and/or evading tax
obligations when Leamington was established and the transportation insurance
and reinsurance programme was set up. Lisa has failed to prove the highest level
of its pleaded case, namely that the predominant purpose of the scheme was to
taunder the proceeds of the off-books live chicken sales.and to deprive Lisa of it

- share of all of this unreported income. However it seems more likely than not that
some of the “black money” was “whitened” by being used to pay the premiums
which were then distributed as purportedly legitimate corporate profits, and that
the Controllers intended to deprive Lisa of its rightful share of the profits

generated by Avicola.

83. Lisa’s position on injury is set out in Mr. Hargun’s closing Submissions in salient
1

part as follows:

“72.Lisa refutes the contention that there was no intention to injure or
that Lisa was in fact not injured in relation to the Avicola's reinsurance

program with Leamington. Lisa refers to the Jollowing facts:-

72.141 the Toronto Meeting, Rossell advised Juan Guillermo that
Leamington had not declared any dividends since Leamington
was Euilding up its reserves, The fact that Rossell made this
statement at the Toronto Meeting has not been challenged.

That statement was untrue on both counts, First, during the

® particular, the fact of no claims being submitted at all over 13 years for policies in relation to which
Mr. Bailie felt losses wouid have occurred after only two years,
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period 1996 — 1998, Leamington declared US$10 million by
way of dividends ro its registered shareholder Villamorey.
This is admitted in 22 of the Re-Amended Defence of
Leamington. Secondly, Leamington was not building up its
reserves at all.  Leamington was decla.ring dividends as fast
as its premium income permitted and, as stated above, had
cfeclared $10 million in dividends in the previous two years.

Again, this evidence is unchallenged (see s 34 - 37 above).

72.2Until  recently, Lisa believed that Villamorey had not
distributed the $10 million received Jrom Leamington by way
of dividends during 1996 - J998 because of the dramatic
increase in Villamorey's expenses.  Those expenses included
the payment of "black saluries” (o the executives. However,
according to the witness statement of Villaverde, filed on
behalf of Leamz‘ﬁgton, the dividends declared by Leamington
during 1996 ~ 1998 and paid to Villamorey, were in fucr
transferred by Villamorey to La Brana Jor distribution for the
benefit of the Gutierrez Mayorga and Bosch Gutierrez
Jamilies. Accordingly, the end result is that all the dividends
declared between 1996 and 1998 by Leamington were paid to
the other two branches of the family to the exclusion of Lisa.
This is the clearest evidence of imjury to Lisa and the

underlying facts are unchallenged.

72.3In their witness statements, Villaverde and Rossell maintain
that all the dividends declared by Leamington were paid to
Villamorey, as the registered shareholder, and thereafter to
the three branches of the family, including Lisa. They
maintain that the oﬁ.ly reason why Lisa did not receive any

dividends from Villamorey, in respect of the dividends
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declured by Leamingion, afier 1995 was because Lisa had
sold its shareholding in Leamington to La Brana. This
assertion is wrong on two coszs. First, even in respect of the
pre-1995 period, it is now accepted by the Defendants that
Lisa did not receive its proportionate share of the dividends
declared by Leamington. It is accepted by Maria Yip, the
expert on behalf of the Defendants, that Lisa did not receive
its share of the dividends declared prior to 1995, Indeed, in
anticipation of this trial, La Brana has tendered, by letter
datéd 30 April 2008 payment of US$229,301.61 (representing
US8105,607 plus interest) in respect of dividends declared by
Leamington pre-1995.  Secondly, the coniention by the
Defendants that Lisa had sold its indirect shareholding in
Leamington in 1995 is, it is respectfully submitted, Jalse. The
Defendants admit that but for the contention that Lisa sold its
indivect shareholding. in Leamington in 1995, Lisa would
have received, with interest, $5,947,164. Lisa’s conreﬁrion
that the suggestion of the alleged sale is Jalse is further
analysed in §s 65 - 70 below.

72.4Bven If the true position is that Lisa had sold its shareholding

in Leamington in 1995, Lisa would still be entitled to its share
of the "premiums" paid in respect of the Zmﬁsportarion
policies to Leamington as a result of its direct shareholding in
Avicola and indirect shareholding rhrough Villamorey. At the
Toronto Meeting, Rossell advised Juan Guillermo that Lisa
would start to receive dividends Sfrom  Leamington.
Subsequent to the Toronto Meeting, Lisa did indeed receive
three payments after the Toronto Meeting.  Rossell now
contends that two of those payments were not made o Lisq in

its capacity as a indirect shareholder of Leamington, but they
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were ex gratia payments on par with the "incentive" paynents
made o the executives of the Avicola companies. Rossell says
"In as much as the Poultry Companies paid premiums Jor
Transport  Policies  reinsured by Leamington,  Multi-
Inversiones divectors agreed to make ex gratia payments
related r:’:rerero in favour of the other stakeholders in the
pouliry compames including Lisa”. What is clear is that Lzsa
did not receive these payments after the alleged sale in [995
and despite the subsequent promise in August 1998, has only
received a small portion of it. T, he‘Defendarzr& appear 1o
admit that had Lisa received the entirety of the "ex gratia
payments”,  Lisa  would have received an additional
81,900,085 exclusive of interest. This is confirmed by Rossell
when he says that Avicola commenced makiﬁg these payments
in 1998 but had not finished doing so when these proceedings
were commenced in Bermuda. Lisa has not received any
payment from any entity associated with the Avicola Group
since 1998, despite maintaining one third economic interest in
Avicola.  Again, none of these Jacts are challenged by the
Defendants.

72.5Rojas confirms that the executives of the Avicola operating
companies were paid “ex gratia payments” or "bonuses" by
reference to the net amount of the premiums ceded to the
Leamingto.n lransportation policies and their percentage
share in the underlying Avicola companies.  Villaverde
confirms that these payments in relation to the Leamington
programme to the executives were in Jact made by
Villamorey. Villaverde has confirmed that all the premiums
received by Villamoréy from Leamington afier 1995 were

transferred to La Brana for the benefit of the Gutierrez
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Mayorga and Bosch Gutierrez Jamilies.. The only other
source of funds available to Villamorey was irs shareholding
in the Avicola companies. It appears, therefore, that the
"distributions” made by Avicola (whether on the books or off
the books) to Villamorey were used in part, to make the
incentive paymems to the executives of the Avicola operating
companies.  Lisa; being a one third shareholder of
Villamorey, was necessarily injured as a result of those

paymenis.”

84. Leamington submitted in paragraphs 15 to 18 of its Skeleton Argument as

follows:

15. The essence of Lisa’s claim is that the first defendant
Leamington, a Bermudian Class T reinsurance captive, was a
Jraudulent vehicle used to distribute A VSA's funds to AVSA's other
shareholders 10 the exclusion of Lisa. Lisa claims that Leamington
perpetrated this alleged fraud by means of issuing policies.
covering non-existent risks at grossly inflated premiums. Lisa
appears to be suggesting that Leamington was used as a vehicle
Jor laundering “off-book” cash generated in Guatemala through
the alleged background frauds. However, Lisa offers no
explanation as to why a perpetrator of such a Jraud would want to
remit “cash” proceeds to a closely regulated corporate vehicle
operating in a heavily scrutinized Jurisdiction, a vehicle in which
Lisa moreover, prior to 1995 had an equivalent interest. This

suggestion accordingly makes no sense.

16. It is important to emphasise thar Jraud is the essence of Lisa’s
claim.  Unless it can establish that the whole purpose of the
Leamington reinsurance programine was lo deprive it of sums

which it would otherwise have received in its capacity as a
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shareholder in AVSA, its pleaded claim will Jail. ff Jor example,
the most that Lisa could establish was thar companies in the
Poultry Group paid inflated re-insurance premiums to Leamington
with a view to say, minimising tax paz‘d in Guatemala and/or
building up reserves in a tax Sriendly environment such as
Bermuda, thar would get Lisa nowhere: it had after all the same
shareholding in Leamington as it had in the poultry companies, at
- any rate until 1995 when it disposed of its indirect interest in
Leamington. Lisa has accordingly to go further and Skow that the
whole purpose of the Leamington reinsurance programme was [o
deprive it of sums it would otherwise have received as distributions

in its capacity as a shareholder in AVSA.

I7. In this regard, Lisa’s case faces a number of insuperable
difficulties:

(i) It is common gr&und between the parties that
Leamington only wroie two kinds of re-insurance business:
transport policies and all-visks property policies. Lisa’s Re-
Amended Statement of Claim acknowledged (paragraph 15 — Trial
Bundle ref) that Leamington wrote some genuine re-insurance
business, but without any indication of which business was genuine
and which was alleged to be fraudulent. Although Lisa was
pressed to give particulars of which policies it was challenging, it
was apparently unable to do so before service. of its experts’
reporis.  Accordingly, and for this reason, Kawaley J ordered
sequential service (rather than simultaneous exchange) of experts’
reports on24 August 2007. From the relevant reports (see in
- particular), it is apparent that Lisa is not challenging the bona
Jides of the all-risks property polices, as opposed to the transport
policies.  However, the only reinsurance thai AVSA itself ever

purchased was property all-risks reinsurance. Accordingly, unless
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it can make good its new case on the “de-facto” group, its claim .
will fail even if'it is able 1o establish that the premiums paid by the
other Poultry Companies in respect of transport re-insurance were

grossly inflated.

{if) Prior 1o its sale of its indirect interest in Leamington in
1995, Lisa in fact received dividends Sfrom Villamorey totalling
some $816,660, which reflected Lisa's share of the dividends
declared by Leamington. Even afier that sale, Lisa received ex
' gratia payments by reference to the profits that had been generated
by Leamington on business with companies in which Lisa still had
a shareholding interest. The result of such dividends and ex gratia
payments is wholly inconsistent with the thrust of Lisa's case;
‘namely, that Leamington was used as a vehicle to defraud it of
- sums that it would otherwise have received by way of dividends
qua shaveholder in AVSA. |

18. Further, Lisa’s case as vegards the alfeged Leamington fraud

is riddled with inconsistencies:

(i) Lisa's principal witness of fact, Juan Guillermo Gutierres,
goes to great lengths to stress that Leamington's operations cannot
be justified simply on the basis that tax advantages arose from its
use. Yet Lisa's expert on insurance matters, My Spragg, appears to
base many of his manifold criticf&ms of Leamington on the very
Jact that it appears, in his view, to have been used primarily as a

mechanism for reducing tax payable in Guatemala.

(1) AVSA would not have enjoyed any lax advantage from the
Leamington programme if it had been used to launder “off book”
cash from the sale of live chickens. On Lisa’s case such cash sales

were, in fact, being effected in order to avoid paying tax in
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&5.

86.

Guatemala. Conver, sely, there might well be tax advaniages to be
gamed Jrom the Leammgz‘on re-insurance programme to the extent
that “on the books” legitimate profits that would have been subject
lo tax in Guatemala were reduced though the payment of premiums

fo Leamington.

In Leamingtoﬁ’s Headline Points for Ciosing, it is submitted that Lisa cannot
maintain a claim for any loss it suffered otherwise than as a shareholder of
AVSA, a broad contention which has already been rejected above. This is a point
which can validly be advanced by AVSA itself, but has no or no material bearing
on Leamington’s liability for any damage it has caused since Lisa has from the
outset explicitly sought to recover losses referable to Avicola as a whole,
Leamington’s Headline Points for Closing do not d1rect1y address the following
issues at all: (a) whether Leamington intended to injure Lisa (b) whether Lisa in
fact was injured as an Avicola Group shareholder. Leamington’s case, based on
its Skeleton Argument, may be summarised as follows. There was no intention to
damage Lisa because (a) Lisa has failed to show that “fhe whole purpose of the
Leamington reinsurance programme was (o deprive it of sums it would otherwise
have received as distributions in its capacity as a shareholder in AVSA”: (b) prior
to the sale of its Leamington interest in 1995, Lisa received its share of dividends
(and an accidental shortfall was later tendered) and after the sale it received an ex
gratia payment equivalent to that received by the Avicola executives. This is
inconsistent with a fraud on Lisa; and (c) Lisa’s expert evidence suggests
Leamington was used for tax purposes, which is inconsistent with Juan

Guillermo’s assertion that it was a money laundering vehicle.

Subject to considering the legal elements of the conspiracy and other claims,
which are dealt with separately below, I reject the broad submission that Lisa can
only complain of loss if it proves that the entire purpose of the Leamington
programme was to defraud Lisa. However, I accept the narrower argument
advanced by Mr. Riihiluoma that the averments that Leamington was primarily a

money laundering vehicle have not been proved. In my judgment Leamington was
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established primarily for tax purposes and Lisa itself was forced to concede thaf

the Property All Risks programme was legitimate reinsurance,

87. The crucial evidential question is whether or not Leamington may be said to have
injufed Lisa as a shareholder of the Avicola Group. This may helpfully be
considered in relation to three main scenarios: (1) post-1995 assuming Lisa’s
Leamington interest was not sold by Villamorey to La Brana; (2) post-1995
assuming Lisa’s Leamington interest was sold by Villamorey to La Brana, |
consider the latter scenario in case my primary finding that Lisa did not sell its
indirect interest in Leamington is held to be wrong; and (3) whether Lisa suffered

actionable injury under Guatemalan law?

Injury to Lisa: the post-1995 neriod assuming Lisa’s Leamingston interest was not
sold by Villamorey to La Brana

88. The principal evidence which Supports an intention fo deliberately injure comes
from two facts which cannot be disputed. Firstly, in the August 20, 1998 meeting,
Rossell, an officer of Leamington, represented that substantial dividends had not

yet been distributed by Leamington:

“You are going to start o receive all the profits... because we have left
Levington [phonetic] a litle over fime...in order 1o strengthen the
company and we hadn't distributed dividends...So, from today forward the
money will start to come in to you...today I believe that, umh...ninety-five
was cleared, I think it was? Bur throughout the rest of the year, we're
going 1o send you all the pending amounts to gel up-to-date on...on

Levington ..

89. Secondly, it is clear that Lisa had received some of its dividend entitlement for the
‘period 1990 to 1994 so that Rossel] must have been speaking about the period

1995 onwards. Moreover, the phrase “You are going 1o start fo receive all the

* Volume E, pages 192-193.
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profiis” in the present continuous tense is clearly prospective and cannot sensibly
be read as a statement limited to what overdue amounts from the pre-1995 era.
This rebuts the notion that Lisa’s interest in Leamington had been sold in 1995 , in
which case no commitment to pay Lisa a dévidendfor 1995 (already “approved™)
and other “pending” dividends would have arisen for discussion. But more
importantly, it is admitted that approximately $10 million was in fact declared and
distributed by Leamington through Villamorey between 1996 and 1998 so this
excuse for non-payment of Lisa was plainly false. Ms. Yip does not dispute Mr,
Gardemal’s assertions in his November 29, 2007 Report where he outlines the

following sample dividend payments:

1 February 2, 1996, Leamington distributed a $1.2 milkon
dividend to Villamorey, less than a month after a similar
amount was paid into Leamington by Ancona by way of

premium;

(i) April 28, 1997, Leamington distributed $3 million to
Villamorey by way of divide-n.d;

(ii1) February 23; 1998, Leamington declared a dividend for $3
million which was paid on February 1, 20 and March 12,

1998 1n equal instalments.-

90. Rossell by his own account has been General Manager and a director of Mulfi-
Inversiones “in charge of coordinating risk management for Multi-Inversiones
and its affiliated or related companies” (Witness Statement, paragraph 3). He has
also been Leamington’s Secretary and Treasurer since 1993 who “held periodic
meetings with Lionel Asensio and represeniatives of the Poultry Companies as to
risks to be insured and the best use of Ledmz’ngz‘on” (Witness Statement,
paragraph 4). He must have known at the August 20, 1998 Toronto meeting that

these and other substantial distributions had been made by Leamington.
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Leamington’s discovery documents show that requests for these distributions
were typically made during this time period by Alameda with which Briz
(Leamington’s‘President) was associated. For example Briz spoke to Don Baker
of Leamington’s Insurance Managers about the availability of cash for dividends
on Névember 10, 1995. Briz was then informed that op November 15, 1995 a

$1.1 million dividend had been paid to Villamorey. In each case Briz was faxed at
Alameda®’, Alameda consistently gave the dividend instructions during this
period although Asensio often si igned the relevant correspondence’? . Briz himself
on January 22, 1996 requested “u Declaration of Dividends to be paid as soon as
possible to VILLAMOREY, S.A4.” , writing on Alameda letterhead and using the
title “General Manager™. The link between Leamington’s President, Briz, and
Alameda, may explain why instructions from Asensio in relation to matters
unrelated to the reimsurance programme (e.g. dividend and capital structure
matters) appear to have been routinely accepted by Leamington’s Bermuda-based
-agents. According to Gardemal’s Report, Briz himself in a June 23, 1994 letter

characterised Alameda as the “functional division and office in charge of |

insurance and reinsurance” for Multi- InverszoncsM

91. Briz as the Multi-Inversiones treasurer would likely have worked under the
general supervision of the General Manager Rossell. Briz was also at aj] material
ttimes President of Leamington and General Manager of Multi-Inversiones
controlied Alameda. This constellation of facts not only illustrates why the best
avaﬂab}e evidence strongly points to Multi- Inversiones (and not AVSA) being
viewed as the corporate entity which controlled Leammgton It aiso demonstrates
that Rossell was in real terms a key agent and directing mind of Leamington,

~ whose admissions and knowledge may properly be attributed to the First
Defendant.

Volume K8, pages 434, 443,
Vo!umeK{ L pages|[ ).
Volume K8, page 383,

* Volume G 1, page 20, paragraph 2
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92. So Rossell was deliberately misleading Juan Guillermo on August 20, 1998 when

he represented that Leamington had made no distributions since 1994, a 1995

- dividend had merely been approved and further dividends were pending, while

93.

acknowledging that Lisa was entitled to participate in distributions which in fact
had been made. His knowledge that Lisa had not received its share of these
distributions and cdllusion in concea_ling the true position from Lisa is attributable
to Leamington, which I find intended to mjure Lisa and did injure Lisa to this
extent. Leamington was allowing itself to be used as a vehicle to defraud Lisa by
making distributilons to Villamorey which were not being distributed (or promptly
distributed) to Lisa but which had been, as Mr. Gardemal found without
contfadiction, actually distributed to the other two Villamorey shareholde;rs at the
date of the August 20, 1998 Toronto meeting . Of course, there is no suggestion
whatsoever that any of these facts could possibly have come to the attention of

Leamington’s Bermuda-based insurance and/or legal representatives.

It 1s perhaps somewhat unclear whether Lisa would have recerved some or all of
its entitlement had the present proceedings not been commenced and the secret
recording not been revealed, as Rossell promised in Toronto in August 1998, On
anty view at that juncture, Lisa in fact had not received what is now admitted to be
its full entitiement in respect of pre-1995 dividends, and was prejudiced by the
delay in receiving the post-1995 dividends which had been distributed to
Avicola’s other shareholders. Dividing a Villamorey dividend into three is far

from high science, yet Lisa was only offered its full pre-1995 dividend share in

“April 1998, ten years after it began investigating the financial position. Assuming

Villamorey is indeed still the sole sharcholder of Leamington, there is no doubt
that Lisa has been injured by being deprived of its ri ghtful third share of the post-
1995 dividends described above. The position in economic terms is essentially the
same as Lisa would any event have been entitled to one-third of the profits of the

Avicola Group and Villamorey even if the Leamington interest had been sold.



94. Lisa cannot complain of being deprived of its share of the Villamorey dividends
directly in the present proceedings because it abandoned any such claim years
ago. But Lisa can complain that if the premiums which generated those profits,
essenhal]y through bogus reinsurance arrangements (the Transportation Policies)
were not funnelled out to Leammgton n that way, Lisa would as a shareholder of
Avicola have participated in those monies in any event. The Plaintiff’s primary
case 1s that those pfoﬁts ought to have been distributed by the Avicola companies

themselves, and not channelled through Leamington at all.

Injury to Lisa: the post-1995 period {assuming Lisa’s Leamington interest was sold
by Villamorey to La Brana)

95.1 now consider the position on the hypothesis that Lisa’s indirect Leamington
interest was indeed sold in 1995 as Leamington contends, in circumstances where
the Transportation Policies were not genuine reinsurance and were a vehicle to
gain illicit tax advantages for the two branches of the Gutierrez famﬂy to the

exclusion of Lisa.

96. On this hypothesis, which clearly was not advanced by Lisa at all, the case for
construing the transportation aspects of the Leamington programme as calculated
to injure Lisa is, it seems to me, even strongef35 The financial record shows that
the overwhelming majority of dmdend payments were made aftei the purported

_ sale. Th}S would suggest even more strongly that once Lisa sold its interest in
Leammgton, the Controllers decided to exclude Lisa aitogether from the Avicola-
generated profits by distributing them through a corporate vehicle (Leamington)
in which Lisa had no interest at all. It would also suggest that Lisa was misle d
into sellin g its interest in the highly profitable Leamington for nominal
consideration, because Rossell’s 1998 explanation of how Leamington worked
strongly suggests that Rossell had reason to believe that Lisa at that late stage did

not fully understand the role played by Leamington.

** It is possible that the logs calculation is more complicated and it seems obvious that accepting that the
saie of a valuable interest for nominal consideration i in fact took place in 1995 is contrary to Lisa’s
comumnercial interests.
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97.1f Lisa’s interest was sold for nominal conszdelatzon shortly before Leammgton

98.

started to distribute the bulk of its ‘dividends generated by Avicola “premium”
income, I would have found that from this point (1f not from the outset) a
substantial purpose of Leamington was to defraud Lzsa of its share of the Avicola

Group profits.

Buat for the Ieasons I have already stated, my primary finding is that a proposed
sale of Lisa’s mierest in Leamington was never consummated, and that defrauding
or injuring Lisa was only a subsidiary function of the purported Transportation

Policies which were predominantly used for tax evasion/avoidance purposes.

Legal and factual findines: .did Lisa suffer actionable injury under Guatemalan

law?

99. Professor Gordon very robustly asserted that Lisa could sue a third party such as

100.

Leammgton for damage suffered by it in rélation to its AVSA shareholding. Such
injury would be direct injury and not merely reflective of Avicola’s loss (Reply
Report, paragraph 21). M. Ibarguen very firmly asserted that Lisa could not
assert a claim against AVSA or Lisa under the Commercial or Civil Codes of
Guatemala because it could only complain of suffering direct or personal loss in

respect of AVSA dividends which had been declared but not paid,

I have already found that Lisa’s case against AVSA based on the theory that it
was the de Jacto parent of those Avicola companies which were reinsured by
Leamington under the Transportation Policies has not been proved. No need to
consider the position as regards AVSA arises. Had I been required to decide the
liability of AVSA under Guatemalan law, I would have accepted the opinions
expressed by Mr. Ibarguen in his ora] evidence and, in particular, paragraphs 22 -
23 of his Third Affidavit and held that the claims against AVSA failed under

Guatemalan law because no direct mjury was suffered.



101. What is relevant is whether as regards the double actionability rule Lisa has
proved that the tort of conspiracy claim is maintainable against Leamington under
both Bermuda iaw and Guatemalan law on the assumption that the fort was
substantially committed in Guatemala. This was decided as a preliminary issue by

me (and subsequently affirmed by the Court of Appeal) as follows:

“46.The Defendants correctly assert b’mt lo justify an action in Bermz?a’a Jor
a tort committed abroad, the claim must be both actionable in Bermua’a and
the place where the rorr was committed: Chaplm —~v-Boys [1971] A. C’ 356.
The Plaintiff answers thaz‘ the claims under paragraphs 15 and 16 are for
equitable fraud, not tort at all. And the lortious conspiracy cause of action
is based on acts committed by Leamington in Bermuda, not on torts
committed abroad. Fuyther and in any event, all claims would be
actionable in Guatemala as causing intentional oy negligent harm under

Article 1645,

47.1 accept Mr. Hargun's submission that Lisa's claims under paragraphs
15 and 16 do not engage the double actionability rule at all, because they
are not foreign tort claims. As Jar as the conspir acy claim is concerned. the
crucial test advanced by the Plaintiff’s Counsel is the Jollowing dictum of
Slade LT in Metal & Rohstoffev- Donaldson Inc. [1990] 1 Q.B 391 ar 446:

“In our judgment, in double locality cases our courts should Jirst consider
whether, by reference exclusively to English law, it can properly be said

that a tort has been committed within the jurisdiction of our_courts. In

answering this question, they should apply the now familiar ‘substance’

test..If on the application of this test, they find that the tort was in-
substance committed in this country, they can wholly disregard the rule in
Boys v. Chaplin ...; the fact that some of the relevant acts oceurred abroad
will thenceforth have no bearing on the defendant’s liability in tort. On the

other hand, if they find that the tort was in substance committed in some
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Joreign country, they should apply the rule and impose liability in tort
under English law; only if both (a) the relevant events would have given
rise to liability in tort in English law if they had all taken place in Eng!and
and (b} the alleged tort would be actionabie in the country where it was
committed. We appreciate that the application of the substance test may

give rise to difficult problems on the Jacts of some cases...”

48. It is far from clear, having regard to the Plaintiff’s pleaded case alone,
where the iort was in substance committed. The conspiracy case s
particularized in reliance on paragraphs 1-15 of the ASC, which embraces
three frauds admittedly committed abroad. On balance, it seems to me that
the alleged tort was in substance commilted abroad, thus engaging the

double actionability requirement.

49.1 am satisfied that although the double actionability rule is engaged as
regards paragraph 17 of the ASC. the acts complained of would be
actionable in Bermuda and under Guatemalan law, in particular, under
article 1645 of the Civil Code. To the extent that the pleading suggests that
relevant acts may have occurred in El Salvador and Honduras®® in the
absence of expert evidence, this Court is entitled to rely on the presumption
that foreign law is the same as Bermudian law. So I would reject the
objection to Lisa's standing based on the applzcarzon of the double

actzonabllzz‘y rule.””’

102. Having regard to the evidence adduced at trial, T find that the conspiracy
complained of was partly committed in Bermuda (where the dividends were .
| formally - declared), but- substantially committed in Guatemala where the

controlling minds of Leamingfon were primarily based. How was the conspiracy

* The domicile of two of the fronting companies accmd;ng to paxaglaph 14 of the ASC.
*" Volume B2 TAB 27; [2006}Bda LR 9.
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actionable under Guatemalan law? | accept the evidence of Mr. Ibarguen that
simulation requires both parties to the transaction to intend it to be a sham’®. Mr,
Ibarguen agreed thét in general terms Lisa’s case would give rise to an action
against thg Administrators® 9; but this would be a shareholder claim, not a claim
against a third party such as Leamington. Mr. Ibarguen was bound to admit in
general terms that where a legal person causes direct injury to another, they would
be liable under Article 1645 of the Civil Code™. Professor Gordon was therefore
i my judgment right to assert quite confidently that the conspiracy to defraud
claim against Leamington (and AVSA) if proved would be actionable under

" Guatemalan law:

“...Article 1645. Any person who has caused damage or injury to another,
intentionally or negligenily, is obligated to repair it, except where it is
established that the damage or injury was produced by the Jault or
neglzgence of the victim...This provision is common to every civil law
tradition nation law dealing with negligent or intentional injury...The
possible examples are endless.  The common thread is that (1) a
person...(including artificial persons) has (2) caused (3) injury (4)
intentionally or negligently (5) to another.. It is my opinion that Lisa has a
separate cause of action under Guatemalan Civil Code Article 1645 against
Avicola or Leammgton .Guatemala has no provisions which directly
create conspiracy as a civil action. However, Article 1645 applies to
collective actions by more than one person, and conspiracion is recognised

in the civil law as two persons Joining together for an unlawful purpose.”™!

Legal and factual findings: conspiracy to defraud claim

103. In terms of identifying the legal elements of the tort of conspiracy to defraud, it is

necessary to distinguish two main scenarios, Firstly, where the conspiracy

Day8 pages 1316- 1317 1364-1367.
Day 8, page 1346.

Ibld pages 1380-1382.

Repc;t paragraphs 20-21,



mvolves unlawful means, an intention to injure the ciaimant is ail that need be
proved: ‘Clerk & Lindsell on Torts’, 14™ edition (Sweet & Maxwell: London,
2006), paragraph 25-123. Ancillary to this point is the requirement that where the
illegality relied upon involves the contravention of a statutory provision, as
opposed to fraudulent means alone, the relevant statute must be construed to
determine whether civil action is permissible for the contravention m question:
Clerk & Lindsell, paragraphs 25-130-25-136. Where the conspiracy is effected by
lawful means, the predominant purpose of the conspiracy must be shown to have
been to injure the éIaimant: Clerk & Lindsell, paragraphs 25-130-25-136. In
determining whether or not Leamington participated in the conspiracy, this Court
must ascertain whether the Plaintiff has proved that its participation took p]ace'

with the requisite knowledge of the unlawfulness of the conspiracy *

104. The conspiracy to defraud claim is, as previously set out above, pleaded as
follows:

“17. Further, and in the alternative the matters

complained of in paragraph 15 and 16 hereof were

committed by Leamington pursuant to a conspiracy

between the Controllers (and in particular Rosell) and

Leamington  and—(by--reason—of—the—metiers—set Ot iF

Wﬂﬁ‘&ﬁ##@aﬁd—}#éelm@}mm to defraud Lisa o
is true entitlement as—a—shareholder—of—dvieola. of - the

distributions _made by Avicola, The . parties to the

conspiracy included Losen, Rojas, Bonifasi, Rossell,

Avicola and  Leamington. Leammgtm? Joined  the

conspzmcy after its incorporation on 23 July 19[8]7.”

105. The primary plea was a conspiracy to defraud. However, the particulars relied

upon under paragraph 15(i) cross-refer to the Pollos Vivos, Los Cedros and

* See Walsh and Taal ~v- Horizon Bank International [2008] Bda LR 16; [2008] SC (Bda) 20 Com,
paragraphs 114-120, 130



106.

Ancona Frauds, It is true that these “background frauds” make reference to
breaches of Guatemalan tax law and laundering which have not been adequately
proven, but the maiﬁ thrust of the allegations is a fraudulent exclusion of Lisa
from its share of the Avicola profits. It follows that the main thrust of the pleaded
case on the Leamington fraud is that the reinsurance programme (lfmited at trial
to the Transportation Policies programme) was fraudulently used as a means to
exclude Lisa from its riglltful share of the Avicola profits. The central allegation
is that the policies were not genuine. The conspiracy alleged was neither a lawful
means conspiracy nor was it an unlawfi conspiracy requiring construction of the

statutes allegedly contravened,

Although I am not satisfied that the predominant purpose of the conspiracy was to
injure Lisa, the Plaintiff has proved that there was an intention to injure Lisa in
relation to a conspiracy involving the use of (fraudulently) unlawful means. Lisa
has also proved that the conspiracy involved the Controllers and was joined by
Leamington after its incorporation in 1987. It is clear that Rossell, in particular

had actual knowledge of all of the facts which made the consp;raoy unlawful. The
most cogent evidence of this is his frontline role at the August 20, 1998 meeting
in misleading Lisa’s principal about the distributions made by Leamington from
which Lisa had been indirectly excluded. His knowledge may be mmputed to
Leamington because “an officer of a company must surely be under a duty, if he is
aware that a transaction into which his company or a wholly owned subsidiary is
aboul to enter is illegal or tainted with illegality, 1o inform the board of that
company of the fact. Where an officer is under a duty to make such a dzsclosuf e
to his company, his knowledge is imputed to the company”: Belmont Finance
Corporation—v- Wzllzams Furniture Lid. (No.2) [ 198071 1 All ER 393 at 404 {per
Buckley LI). RosselI was admittedly (a) both secretary and treasurer of
Leammgton from 1993, (b) m charge of coordinating risk management for
szcola (¢) in charge of Lionel Asensio, who ran Agencia de Seguros
Empresariales, S.A., an insurance brokerage company, under his supervision and

(d) at all material times also an officer of Multi-Inversiones. As such Rossel} (and

68



Leamington’s President Briz) knew that no genuine transfer of risk took place
under the Transport Policies and that the profits generated were not being

distributed to Lisa.

107. The Plaintiff has proved its tortious conspiracy to defraud clajm.

Legal and factual findings: Lisa’s equitable fraud claim
108. In its Closing Submissions, Lisa submitted as follows:

“130. The factual allegations in relation to Lisa's case on equitable fraud
are set out in Ys 8 & 15 of the Amended Statement of Claim. L_zl.m
contends that Leamington was a participant in this fraudulent scheme to
launder monies (whether on or off the books), to reduce the profits of
Avicola and o reduce the dividends which would otherwise be payable to
the Plaintiff. Lisa also asserts that knowledge of Rossell as president,
director and secretary of Leﬁmington, is to be attributable to Leamingion
and that Rossell has been at all material times the controlling mind of

Leamington (18). Lisa puts this case under equitable Jraud in two ways.

131.First, on the basis of the plea that the lransportation reinsurance
conlracts in substance were a sham and o Jraud, Bermuda law will in
those circumstances impose a constructive trust on Leamington as the
Jraudulent recipient of the premium. Equity will recognise the

proprietary interest of the party defrauded.

132.Second, Lisa puis its  case on the basis of dishonest

assistance/knowing receipt — see Jurther below.

133.In terms of remedies for equitable Jraud, Lisa claims constructive
trust (1 bf the relief), return of the monies held upon trust, (42),
accounting (Y5) and payments of monies due upon the taking of
account (§6).”



109. This claim, which relies on the same facts as the conspiracy to defraud claim in
respect of a more straight forward cause of action, has also been proved. I find
.that the Transportation Policies were in substance a sham and a fraud because (a)
they were not genuine reinsurance, and (b) were used in part to defraud Lisa of its
rightful share of the Avicola profits. It bears repeating that the policies were valid
on their face and that this finding is not based on 2 technical analysis of the
reinsurance arrangements which Leamington’s Bermuda-based insurance
managers or lawyers 0£1ght to have carried out. Rather it is based substantially on
an analysis of the surrounding evidence as to () the motivations of the controlling
minds of Leamington, as partially evidenced by their own admissions, and (b) the
fact that after Leamington’s dividends were declared in Bermuda, Lisa was
excluded from participating in the distributions made by Leamington’s

Panamanian shareholder, Villamorey.

110. I further find that Lisa’s 1/3" share of the premiums received by Leamington in
respect of the Transportation Policies were received by Leamington with
knowledge of that fraud constituting the First Defendant a constructive trustee in
the Plaintiff’s favour of the sums received. For the reasons already set out above,
the relevant knowledge of Rossell and Briz as controlling minds of Leamington is

attributable to Leamington.

Legal and factual findings: Lisa’s claim for dishonest assistance/knowing receipt

111. This claim which relies on the same facts as applicable to the two aforementioned
claims is also proved as against Leamington. Lisa’s closing Submissions stated as

follows:

“135. As set out above in s 130 - 134, there was q constructive
trust on Leamington as the fraudulent recipient of the false

reinsurance premiums.



136. In addition, Leamington (by Rossell at the very least) well
knew that the "premiums" received by it ulrz'mate[j) Jrom Avicola
were not bona fide insurance premiums but were Sraudulent in
nature. Leamington (by Rossell at the very least) was party ro_‘the
scheme to launder the monies of Avicola (whether on or off the
books) through Leamington by Jalse insurance premiums. In those
circumstances, the party defrauded (Lisa) is entitled to enforce a
constructive trust over the proceeds of the fraud on the basis of
dishonest assistance and/or knowing reéeipr (see El djou v Dollar

Land Holdings PLC [1994] 2 All ER 685 ).

137.The elements giving rise to the cause of action for dishonest

assistance are:
13714 trust or other Siduciary relationship;

137.24 breach of trust or other fiduciary duty on the part of

the trustee or other fiduciary;

137.3A causal link between the breach and the loss to the

beneficiaries,
137 4Assistance by the defendant in the breach;

137.54 dishonest state of mind on the part of the assistant.

See Underhill & Hayton, The Law of Trusts & Trusiees, 17" ed, qf
para 100.18.

138. The elements giving rise 10 the cause of action for knowing

receipt are:
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138.1Property held on trust or-subjécr to some other

Siduciary duty;

138 2Misapplication the property by the trustees or
Jiduciary in breach of trust or fiduciary duty;

138.3Receipt of the properly or ifs traceable proceeds
by the defendant;

138.44 causal link between the defendcmt’s receipt
and the breach of trust or Jiduciary duty:

138.54 dealing with the property by the defendant
Jor its own benefii, and not in his character as agent

Jor another party;

138.6Knowledge by the defendant thaf the property
has been transferred in breach of trust or fiduciary
duty, either at the time of receipt or at any other
time prior to his dealing with the property for his

own benefit.

See Underhill & Hayion, The Law of Trusts & Trustees, ] 7”’ ed, at
para 100.52.

139.These elements are all made out on the present facts. In
particular, claims under these causes of action are not limited
l0 situations where an express trustee has m.fsapprb};}riated |
trust property. They can also lie against defendanrs who have

assisted in or received proper ty misappropriated by O?‘/’.’é’i
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Jiduciaries who have voluntarily assumed responsibility for
managing the property or where g defendant has received or
helped a constructive or resulting trustee 1o misapply the trust
property: see Bank Tejerat v Hong Kong & Shanghai Ban]cing
Corporation (CI } Lid [1995] I Lioyds’ Rep 239 and  Heijnl v
Jyske Bank (Gibraltar) Ltd [1999] Lioyd’s Rep Bank 511.

Avicola and the Controllers -are here liable as constructive

lrustees  for the misappropriation. of Avicola’s assets.
Leamington is liable for its role in receiving those assets by
way of fraudulent reinsurance premiums and/or assistarce in

laundering those assets.

140.The pleas of equitable fraud and relief of constructive trust
seek to obtain restitution from Leamington. As a matter of
Bermuda conflict rules, the obligation o restore the benefit of
an enrichment obtained at another person’s expense is
governed by the proper law of the obligation. The proper law
of the obligation is (if the obligation arises otherwise than in
connection with a contract or land) the law of the country
where the enrichment occurs (see Rule 200 of Dicey &
Morris: The Conflict of Laws, 13" Ediﬁon. Furthermore, only

Bermuda law is relevant on the basis that the acts complained

of took place in Bermuda.”

112. 1 find that Leamington knowingly assisted a misapplication of the Transportation
- Policies by its receipt and distribution of the premiums paid in respect of the
Transportation Policies and that the elements of the claim as delineated in the
above submissions have been made out. Two points require further analysis as
regards both constructive trust claims, and which arise from the above

subrnissions.



113.

114.

In relation to the tortious conspiracy claim, I have found that the tort was
substantially committed in Guaternala where it seems to me the tortious acts
substantially occurred. Ié was there tha_t' the relevant instructions were given,
implemented m Bermuda, which caused Lisa loss. Is it possible to find in the
context of these alternative constructive trust claims that Bermuda law: governs
the obligation to make restitution because this is where the enrichment occurred?
The discussion in Dicey and Morris on Rule 200 suggests: (a) where a
restitutionary obligation is created following the commission of a tort, the law
which governs the tort should also govern the equitable obligation to make
restitution; (b) although the law where the enrichment occurs generally
determines a constructive trust claim, this principle is not overwhelmingly
supported by clear judicial authority, and factual variations may justify a different
approach. The need to consider the constructive trust claims only arises in the
present case on the hypothesis that no tort has in fact been commuitted at all (either
because T am wrong in holding that the clements of the tort have been ‘proved
under Bermuda law or wrong in holding that the conduct complatncd of 1is
actionable in Guatemala). In any event, I have found that Bermuda law governs
the tort claim because the tort was partially committed abroad and the double
actionability rule is met. In terms of looking at where the unjust enrichment
oceurs in relation of the constructive trust claims, however, the unjust enrichment
complained of (as opposed to the acts causing it) substantially occurred in
Bernﬁuda to the extent that the premiums were (a) received by a Bermuda
company, and (b) distributed with the approval of Board resolutions passed at

meetings held in Bermuda.

The second issue which is not self-evident is the requirement that the constructive
trustee knew of the breach of trust either (a) when the monies were received, or
(b} before they were distiibuted in breach of trust. 1t is clear that the knowledge of

Rossel] can be attributed to Leamington from 1993 when he became an officer of

Leamington and became deeply involved with the Avicola risk management

programme. It is unclear precisely when in 1993 Rossell became involved, and
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$200,000 was declared that year. The vast majority of dividends were declared
after 1993, and although $2.5 million was paid before 1993, it is common ground
that Lisa was partially paid its share of all pre-1995 monies and the entitlement of
Lisa to the shortfall is not in dispute. It therefore is not necessary to consider the
pre-1993 position in terms of what knowledge can properly be attributed to

Leamington.

115. Although the preponderance of the evidence does suggest that Briz, admittedly
Treasurer of Multi-Inversiones from 1984 to 2003, had actual knowledge of any
breach of trust before the Leamington dividends were distributed, it accordingiy '
matters not that the position prior to 1993 is ambiguous. Not only was Briz
President of Leamington at all material times. Although he omits mention of this
in his Affidavit, he was intimately involved with the dividend process, Firstly, as
already mentioned when discussing the broad question of a fraud on Lisa above,
he held himself out to be General Manager of Alameda. This was a company of
which Lionel Asensio was Operations Manager, and Asensio was involved in
both forwarding premiums and requesting the payment of dividends. Alameda, it
sc—:enﬁs obvious, was acting on behalf of the other two branches of the Gutierrez
family, who owned Multi-Inversiones, Thus Briz on June 30, 1992 wrote to
Leamington’s insurance managers on Alameda letterhead stating: “We hereby
request a declaration of dz'vidends 10 be paid to VILLAMOREY S.4. in the amount
of US. 81,300,000 On that date $1.3 million was paid to Villamorey, and
$200,000 was lent to Alameda. The dividend was retroactively approved in
November 1992 when Lisa received 1/3" of the total “distribution”, even though
only $1.3 million was formally approved as a dividend. It is unclear that the
comparatively small pre-1995 deficit is attributable to the pre-1993 era before
Rossell entered the stage. But Briz” involvement as President of Leamington and
agent for Villamorey, through Alameda, in 1992 strongly supports the inference
that he knew that Leamington was acting in breach of trust in declaring dividends

which were not paid to Lisa in the post-1993 périod. On January 22, 1996, writing

“ Volume K38, page 97.
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as General Manager of Alameda, he requested that a dividend of $750,000 should
be paid by Leamington to Villamorey™. A similar request had previously been
made by him on Novembéx 13, 1995 fora $1.1 m£11j011 dividend®. Tt seems more
likely than not than Briz made thesc requests both with knowledge that
Villamorey would exclude Lisa from its share of these monies and well-knowing
that Lisa was a shareholder of Villamorey. Such knowledge on the part of
Leamington’s President is attributable to Leamington itself. It is in the face of
these distribution requests that Briz himself admits that at all Iﬁaterial times
Villamorey was the sole shareholder of Leamington, and does not support the

proposition that Villamorey sold its shareholding in Leamington in early 1995,

116. The general pattern appears to have been that before Leamington declared the
dividend or made a distribution, a request came from Alameda. On a balance of
probabilities it seems to 'me to be clear that when the request was made for a
distribution, it was known how the funds were going to be disbursed. There can
be no suggestion (in the absence of positive evidence to this effect) that }l was
only after Villamorey received the funds that a decision was made to exclude Lisa
from the ultimate distribution. Briz’ knowledge supports the knowing receipt
claim alone, while Rossell’s knowledge supports both the dishonest assistance
and knowing receipt claims. In assessing the cogency of the evidence as to their
knowledge generally, it is noteworthy that neither of these officers was willing to
give oral evidence on oath to deny or refute the prejudicial inferences which

clearly arise from the documentary and other evidence before this Court.

Legal and factual findings: Leamington’s defence to the fraud and constructive
trust claims '

117. Leamington defended its position on three broad fronts: (a) the assertion that the

Transportation Policies were not fraudulent, and (b) the following sz.ibmissions‘set

out in paragraph 5(i) of its Headline Points for Closing:

“ Volume K8, page 383,
* Volume K8, page 438,



“Lisa's case that Leamington was used as a vehicle to launder moneys

generated by purported off-book sales of live chickens, oranges and |
manure is enlirely irrelevant to the relz'ef sought against Leamington.

But, on any view, that case was shot to Ppleces at trial. Leaving aside the

inherent improbability of AVSA or the other poﬁltry companies using
alleged off-book, untaxed monies to pay premiums on policies re-insured
by Leamington (thereby gaining no tax advantage), rather than reducing
their taxable profiis by using on-book Junds to pay the premiums (thereby
throwing up profits in a low tax environment), Lisa’s accounting expert
freely stated that he could not determine whether on-book or off-book
Junds were used to pay the premiums on policies reinsured by
Leamington. [7/1146, line 7- 7/1148. line 10]. It is for Lisa, as claimant,
to prove its case. If it cannot do so now, after ten years of litigation, its

case cannot succeed.”

118. And (c), in its Suppiemental Headline points for Closmg, Leamington made the -

following addltional points:

“l.In essence, Leamington submits the point is this: vicarious
liability can be used to make defendanis other than the primary
wrongdoer liable for matters that have been pleaded. It cannot be
used to make a defendant lioble for matters that have not been

pleaded.

2. A few simple propositions may help to explain Leamington's
position.  Assume that Lisa has suffered o loss of §X as a
shareholder in AVSA and $Y as a shareholder in the other 18
companies. Assume also that all 19 compaﬁie& are found to be co-

conspirators against Lisa.



\,

i

if.

iri.

There is no reason in principle why, if all 19 companies are
Joined as defendants each one of the 19 should not be Jjointly and
severally liable for $X plus 7.

Equally, if only one of them is joined as a defendant (say, AVSA),
Lisa can still hold that one defendant liable for the damage it has
Suﬁ‘er_‘ed as a shareholder in all of them — i.e. for $X plus $Y, if its
claim is appropriately made. It would have to bring the claim in
its capacity as a shareholder in all 19 com?anies, not just as a
shareholder in AVSA, and it would have to plead the loss it had
suffered as a shareholder in each.

However, if the only loss claimed is the loss suffered as a
shareholder in AVSA, the claim being brought as a shareholder
in that company but not the other 18 companies, Lisa can only
ever recover $X (unless, relying on the de facto parent
allegations, Lisa can show that the 3Y loss sustained in respect
of the other 19 companies would in Jact have impacted on the
amount of dividends it would have received Jrom AVSA, because
the profits of the other 18 compan'ies were paid through AVSA).
In this situation, v.icarz'ous liability cannot assist Lisa — it cannot
be used to make AVSA liable for unpleaded losses suffered by
Lisa, suffered in a different capacity to that in which it brought

the claim.

Leamington submits that the point may seem technical, but it is
not an empty pleading point. A claim for the loss suffered in any
one of the other 18 companies would, in fact, be a different cause
of action. It would have required Lisa to prove different facts
most obviously, its position as a shareholder in that compan} -
than those required to be proved in the action as presently

constituted.
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119.

120.

If Lisa had made an appropriate amendment whilst it was siill
open to it to do so, expanding the claim to cover loss suffered in
its capacity as a shareholder in the other 18 companies, the.
position may have been different. But Lisa has left it too late to
do that, the relevant limitation period héving expirved; this is
undoubtedly why Lisa has chosen to advance its claim via de

Jacto parent allegations.”

The last point will be dealt with first. I have'already set out above why I reject
Learhington’s pleading point that Lisa is not entitled to seek relief in respect of
loss suffered in respect of its shareholding in the' Avicola companies generally as
opposed to simply AVSA. From Leamington’s perspective, the quantum of loss i8
unaffected because Lisa’s original claim against Leamington was for the loss of
its rightful .‘share of the profits of the Avicola Group. Of course the scope of loss is

favourably affected from Leamington’s perspective in that it is limited only to the

premiums paid by those Group members who were in fact insured under the

Transport Policies. The fact that AVSA is not in fact the parent company of the

- Group has substantive impact on the case against AIVSA, but not on the loss

sought from Leamington. The suggestion that the other Avicola companies should
have been joined by Lisa because it was necessary for Lisa to prove a wholly
different case as regards its status of a shareholder of those companies, advanced
by Leamington, is wholly unmeritorious. There is no dispute that Lisa is a
shareholder of the other poultry compames which were reinsured under the

Transportation Pohcles

If Leamington would have wished to seek a contribution from 4 joint tortfeasor as
this submission appeared to imply, it has always been open to it to serve a third
party notice (a) from the outset on AVSA, and (b) from the daté of the Plaintiff’s’
voluntary Further and Better Particulars, on the other -Avicola companies
concerned. It is not for a Plaintiff to join every potential tortfeasor so as to

minimize the exposure of any one of joint tortfeasors. This point is highly



artificial since Leamington and the non- pa,rty companies are affiliates, and
Leamington and AVSA had common rep1esentallon for several years. In any
event, the alternative constructwe trust claims can properly be maintained against

Leamington alone.

121. 1t is tfue that Lisa has failed to strictly prove that Leamington was a money
laundering vehicle, and that this was not an essential element of its case. But this
submission is not a substantive answer to the claim that Leamington was used to
defraud Lisa. The main substantive defence advanced in respect of the
Leamington Fraud was to contend, based primarily on expert evidence, that the
Transportation Policies were genuine reinsurance polices. This argument has been
rejected above primarily on the basis of an analysis of the factual evidence of
fraud which Leamington eiected not to call a single witness to controvert through
oral testimony. The First Defendant has, on the facts and in the face of admissions
by one of its significant operational officers that the reinsurance policies were a

sham, essentially put the Plaintiff to strict proof of its core allegations.

Legal and factual findings: Lisa’s loss

122. Leamington did not address factual issues of quantum in its Skeleton Argument or
its Headline Points for Cfosing, its case being clearly set out in its expert
cvidence. I reject as a matter of Bermuda law the broad traverse that the loss
claimed is irrecoverable because it is merely reflective of loss suffered by the
Avicola reinsureds. On the facts of the present case the loss complained of by
Lisa has always been (since the derivative claim was abandoned) alleged to ‘be
loss it has suffered separate and apart from the shareholders of the companies as a
whole. Having regard to the fact that the Avicola comparies are demonstrably
under the control of those who are causing the damage complained of, Lisa must
be ent:tled to seek direct relief even if it is theoretically open to it to compel the
companies to take the requisite legal action on their behalf: Johnson-y- Gore-

Wood [2002) 2 AC 1; Giles-v-Rhind [2002] EWCA Civ 142.
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123.

124,

- conspiracy claim and/or the compensation Lisa is entitled to recover for its

125.

As far as Guatemalan law is concerned, for the reasons previously stated, I am
satisfied that the tortious conduct co'mplained of would be actionable against
Leamington at the instance of Lisa under Article 1654 of the Civil Codé. The
position would likely be otherwise as regards AVSA where I found Mr.
Ibarguen’s evidence that shareholder claims are narrowly prescri‘bed more

persuasive.
It remains to consider the damages Lisa is entitied to recover for its tortious

constructive trust claims. It was agreed that Lisa’s interest in the Avicola
companies was one-third, taking its Villamorey interest into account. I summarily
reject the submission that Lisa should be able to recover 50% of what the other
two shareholding interests have received. I also reject the submission, if it was
advanced as regards Leamington at all, that Lisa should be able {o recover
compensation for the executive incentive payments made. This claim would only
not be double recovery if it relates to premiums paid in respect of the genuine
Property Policies. I am not satisfied, having regard to all the evidence, that such
payments (while admittedly unusual, according to Mr. Bailie) fall within the

ambit of the Plaintiff’s pleaded claims and were made in whole or in part either

fraudulently or in breach of trust.

The loss has been analysed in two segments; firstly, the pre-1995 loss and
secondly the post-1995 loss. Ms. Yip initially agreed that it appeared that Lisa
was entitled to $1,9OO,1085 in respect of the post-1995 period. Mr. Gardemal
contended that this was understated by 43%, and Ms. Yip agreed that this figure
was understated by 41%. Mr. Gardemal’s figure was based on an estimate as he

was unhappy to rely on Leamington’s documentation alone, and some of the

* underlying premium documentation could not be found. His percentage was based

on an entirely logical estimation process. I find that there is fio reason to doubt the
accuraéy of the premium income reflected in Leamington’s audited financial

statements on which Ms. Yip relied, and accordingly the post-1995 loss of Lisa is
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127,

$i,900,085 plus $54,019.14 as Ms. Yip agreed in her oral evidence in respect of
arrears owing for the pre-1995 period (includin g a cheque recently tendered by La
Brana in this regard). Mr. Garéemai in his Scenario Y calculated Lisa’s one-third
share of the premiums paid under the Transportation Policies as $4,934, 515, But
this covered premiums paid by both Poultry Companies. and Mills. Scenario X

was Poultry Companies only, and this was $2, 388,039, using a 43% figure which

T'have rejected in favour of Ms. Yip’s 41%,

Leamington objected to the production of the June 17, 2008 Update Gardemal
Report. I reject that objection as it is always possible for experts to update their
evidence in the course of the trial, and the Update was designed to givé notice of
supplementary calculations. Schedule A to Lisa’s FBPs, however, lists nineteen
companies which form part of the Avicola Group for the purposes of Lisa’s claim.
It is Leamington’s case that none of these companies are Mills companies. Apart
from attempting to broaden the financial scope of a claim which has clearly been
suBstani‘iaHy reduced by Leamington’s success in forcing Lisa to concede the
Property Policies were valid reinsurance, it is difficult to comprehend this aspect
of Lisa’s compensation claim. None of the Mills companies appear in Schedule A
to the FBPs, and accordingly they fall outside of the scope of Lisa’s pleaded case
on loss, generously and purposively read. T am unwilling in these circumstances to
infer as against Leamington that Avicola premiums were used to fund the policies

of these companies on the grounds that AVSA has failed to make full disclosure.

Lisa is entitled to recover these sums plus interest at the statutory rate of 7%. M.
Hargun invited the Court to leave the parties to calculate the interest, and no
submissions were made as to the precise date from which interest should or
should not run. In principle, interest should run from the date the relevant
premiums were received by Leai'nington until péyment (or possibly until tender of

paymént.) I'will hear argument on the question of interest if necessary.

i ;



Summary

128. All claims against AVSA are dismissed on the grounds that there was no

sufficient evidence that it was a participant in the Leamington Fraud.

129. Lisa’s claims in tort for conspiracy to defraud and the alternative constructive
trust claims succeed as against Leamington. Lisa is entitled to recover the total
sum of $1,954,104.14 plus pre- and post-judgment interest at the rate of seven

per cent.

130. T will hear counsel as to costs and the computation of interest if required.

Dated this 5™ day of September, 2008 : o o
- | o KAWAL
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CONFIDENTIAL

HLB Guatémala

Bamaca Morales & Asociados
Contadores Publicos y Auditores

Dictamen del Auditor Independiente

Al Consejo de Administracion
y a los Accionistas de
Villamorey, S.A.

He auditado los estados financieros que se adjuntan de Villamorey, S. A., entidad domiciliada en
Panama, que incluyen los balances generales al 31 de diciembre de 2010 y 2009, los estados de
resultados, de cambios en el patrimonio de los accionistas y de flujo de efectivo por los afos que
terminaron en esas fecha, asi como un resumen de las politicas contables importantes y otras notas
aclaratorias. ‘ g

Responsabilidad de la administracion por los estados financieros

La administracién es responsable por la -preparacién y presentacién razonable de estos estados
financieros de conformidad con principios de contabilidad generalmente aceptados. Esta
responsabilidad incluye: el disefio, la implementacién y el mantenimiento de control interno para la
preparacion de una presentacién razonable de los estados financieros, que estén libres de errores
importantes, ya sea como resultado de fraude o error; la seleccién y aplicacién de las politicas
contables adecuadas y la elaboracién de estimaciones contables que sean razonables de acuerdo a las
circunstancias. :

Responsabilidad del auditor -

Mi responsabilidad es expresar una opinién independiente sobre los estados financieros basada en mi
auditoria. Excepto por lo que se indica en los parrafos siguientes, realicé mi auditoria de acuerdo con
Normas Internacionales de Auditoria. Esas normas requieren que cumpla con los requerimientos éticos -
y que planee y lleve a cabo la auditoria para obtener una certeza razonable de si los estados
financieros estan libres de errores importantes. Una auditorfa también comprende aplicar
procedimientos para obtener evidencia de auditoria sobre los montos y revelaciones en los estados
financieros. Los procedimientos seleccionados dependen de mi criterio profesional, incluyendo la
evaluacién de los riesgos de errores importantes de los estados financieros, derivados de fraude o
error. Al conducir las evaluaciones de los riesgos tengo en cuenta el control interno para la elaboracion
y presentacion razonable de los estados financieros de la compaiiia, para disefiar procedimientos de
auditoria que sean convenientes de acuerdo a las circunstancias, pero no con el propdsito de expresar -
una opinién sobre el control interno. '

Una auditoria también incluye evaluar la conveniencia de las politicas contables utilizadas, lo
razonable de las estimaciones contables emitidas por la administracion y la presentacion general de los
estados financieros. ' : : ‘

Considero que la evidencia de auditoria que he obtenido es suficiente y apropiada para basar mi
opinion de la auditoria.

7a. Avenida 6-53, Zona 4 Edif. El Triangulo, Nivel 16 Oficina 163
PBX: (502) 2360-9619, Fax: 2331-5424, Guatemala, C. A. -

Bamaca Morales & Asociados, a member of International. A worldwide organisation of accounting firms and business advisers.
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HLB Guatemala

Bamaca Morales & Asoclados
Contadores Publicos y Auditores

Al 31 de diciembre de 2010 y 2009 existen las siguientes situaciones especiales:

1)

La compaiiia no cuenta, en sus registros contables, con la integracion de la inversion inicial en
acciones en otras compafias por Q18,178,219. A partir de cierta fecha hasta el 31 de diciembre de
2,010y 2,009 las transacciones ocurridas estan debidamente integradas. Sin embargo, por no tener:
aquella integracion y porque los registros contables no permiten la aplicacion de procedimientos
alternos de auditoria para determinar la composicién de tales inversiones, no fue posible
satisfacerme de la razonabilidad de tal monto inicial. :

Fui informado por la administracion de la Compaiiia y, en lo aplicable, confirmado por los abogados
de la empresa acerca de las siguientes situaciones de indole legal:

a) Lisa, S.A. quien posee el 33% de las acciones comunes del capital pagado de Villamorey, S. A. y
en esa calidad, en el afio 2000 presento dos demandas en Panama: a) la primera, en el Juzgado
Undécimo de Circuito del Primer Circuito Judicial de Panama en contra de Villamorey, S.A. y
otras dos entidades, reclamando el pago de dafios y perjuicios, y b) la segunda, en el Juzgado
Duodécimo del Circuito de lo. Civil del Primer Circuito Judicial de Panama, en contra de
Villamorey, S.A. solicitando la nulidad de los acuerdos tomados en la Reunién Ordinaria de
Accionistas de la Sociedad, celebrada en la ciudad de Guatemala, el diecisiete de noviembre
de 2000. : o

b) En la primera demanda, el 11 de julio de 2008 el tribunal dict sentencia en la cual declard: a)
desestimada la demanda porque Lisa, S.A. no probé su pretensidn de dafios, b) se le condend al
Pago en costas por la suma de US$ 1,200,000, c) se le fijé la suma de US$200,000 por dafios
causados a Villamorey, S.A., y d) se le condené al pago de USS 40,000 por costas de la
reconvencion. :

¢) Enlasegunda demanda, el 21 de octubre de 2008 el tribunal dictd sentencia en la cual declaro:
a) desestimada la.demanda, y b) se le condend al pago en costas por la suma de US$ 1,250 a
favor de Villamorey, S.A. Lisa, S.A. por no estar de acuerdo apeld las dos sentencias, por lo que
estan pendientes las resoluciones de segunda instancia. :

d) 'Villamorey, S.A. para garantizar el pago de las sumas de dinero, solicité el embargo de las
acciones y dividendos que Lisa, S.A. tiene en la sociedad y en otras siete sociedades
guatemaltecas en las que ambas son accionistas.

e) EL 21 de Junio de 2002, Lisa, S.A. present6 una nueva demanda en el Tribunal de Distrito de
Estados Unidos de América, Distrito del Sur de Florida, identificado como Caso Nimero 02-
21931 CIV-MOORE, en contra de sesenta personas individuales y juridicas, incluyendo a
Villamorey, S.A. Esta demanda fue desestimada por el tribunal de la Florida, resolviendo que
son los tribunales guatemaltecos los competentes para conocer el caso, actualmente esa
demanda no ha sido presentada, y para lo cual no se le fijo plazo. o
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HLB Guatemala

Bamaca Morales & Asociados
Contadores Publicos y Auditores

f) EL 6 de abril de 2,011, Lisa, S. A. ‘presenté una demanda en los tribunales de la ciudad de
Toronto, Canada, por US$400,000,000; esta demanda fue notificada el 27 de abril de 2,011 y
actualmente se prepara la defensa del caso. :

g) Las sentencias en los dos primeros procesos fueron favorables a Villamorey, S.A. por lo que se = -
haran todas las gestiones hasta la finalizacién de los casos. Por ser todos los procesos de
conocimiento, no es posible determinar el tiempo de su finalizacién ni cuantificar el monto de
honorarios y gastos. En consecuencia, no se ha registrado ninguna reserva para pérdidas. Sin
embargo, ha efectuado una provision para probables gastos legales derivados de estos juicios
por la suma de Q14,876,920. ‘ :

3) La Compadia tiene la politica de reconocer sus ingresos por concepto de dividendos sobre la base
de lo percibido, lo cual difiere de lo estipulado por los principios de contabilidad generalmente
aceptados donde se indica que deben reconocerse por el método de lo devengado. Debido a esta
forma de contabilizacién, pudiera haber dividendos decretados por las compaiiias poseidas, que
pudieran no haber sido reconocidos como ingresos. g

4) En nuestro dictamen de fecha 12 de abril de 2,010 sobre los estados financieros de Villamorey, S.
A. al 31 de diciembre de 2,009 y 2,008, incluimos un parrafo de énfasis relacionado con
recuperabilidad del saldo de cuentas por cobrar por Q21,856,916 al 31 de diciembre de 2,009, tal
como se indica en la nota 5 a los estados financieros. Este saldo fue cobrado en su totalidad en el
afo 2,010. ' '

Opinién

En mi opinién, excepto por los ajustes que pudieran ser-necesarios, derivados de los asuntos que se
indican en los numerales del 1) al 3), anteriores, los estados financieros que se adjuntan ofrecen una
presentacion razonable en todos los aspectos importantes de la posicion financiera de Villamorey, S. A..
al 31 de diciembre de 2010y 2009 y de su desempefio financiero y flujos de efectivo para los afos que
terminaron en esas fechas, de conformidad con principios de contabilidad generalmente aceptados.

David Roberto Bamaca Morales

Contador Publico y Auditor
Colegiado N° 879

Guatemala, 24 de mayo de 2011
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VILLAMOREY, S. A.

Balances Generales
Al 31 de diciembre de 2,010 y 2,009
(Cifras expresadas en Quetzales)

CONFIDENTIAL

Nota 2,010 2,009
ACTIVO
Activo Corriente
Cajay Bancos 4 Q 76,686,611 Q 80,013,973
Cuentas por Cobrar 5y7 - 21,856,916
Inversiones en Acclones 6y7 119,912,333 120,008,193
TOTAL ACTIVO Q 196,598,944 Q 221,879,082
PASIVO
Pasivo Corriente
Cuentas por Pagar a Accionistas 7 Q 2,265,928 Q 2,265,928
Dividendos por Pagar 7 33,872,478 -
Provisién para contingencias legales 8y9 14,876,920 14,876,920
Otras Cuentas por Pagar 66,967 121,640
TOTAL PASIVO Q 51,082,293 Q 17,264,488
PATRIMONIO DE LOS ACCIONISTAS
Capital Pagado 10 1,000,000 1,000,000
Utilidades Retenidas 103,614,015 152,917,128
Utilidad del perfodo 40,902,637 50,697,466
TOTAL PATRIMONIO DE LOS ACCIONISTAS ' Q 145,516,651 Q 204,614,594
TOTAL PASIVO Y PATRIMONIO DE LOS ACCIONISTAS Q 196,598,944 Q 221,879,082

Las notas adjuntas son parte integral de los estados financieros.
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VILLAMOREY, S. A.

Estados de Resultados

Afios terminados el 31 de diciembre de 2,010 y 2,009

(Cifras expresadas en Quetzales)

CONFIDENTIAL

Nota 2,010 2,009

Ingresos

Dividendos 7 Q 39,618,148 Q 46,078,922 -
Gastos de Operacién

Gastos de Administracién 201,141 564,780

Gastos financieros 188 1,359

Total de Gastos de Operacién 201,329 566,138

Otros Ingresos y Gastos - Neto- 7 1,485,818 5,184,682
Utilidad Neta Q 50,697,466

Q 40,902,637

La notas adjuntas son parte integral de los estados financieros.
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CONFIDENTIAL

VILLAMOREY, S. A.

Estados de Movimiento de Patrimonio de los Accionistas

Al 31 de diciembre de 2,010 y 2,009
(Cifras expresadas en Quetzales)

CAPITAL UTILIDADES

PAGADO RETENIDAS TOTAL
Saldo al 31 de diciembre de 2,008 1,000,000 Q 152,917,128 153,917,128
Utilidad del afio 2,009 50,697,466 50,697,466
Saldo al 31 de diciembre de 2,009 1,000,000 203,614,594 204,614,594
Utilidad del afio 2,010 40,902,637 40,902,637
Ajuste a resuitados de afios anteriores 4,796 4,796
Pago de Dividendos 100,005,375 100,005,375
Saldo al 31 de diciembre de 2,010 1,000,000 Q 144,516,651 145,516,651

Las notas adjuntas son parte integral de los estados financieros.
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CONFIDENTIAL

VILLAMOREY, S. A.

Estados de Flujos de Efectivo
Afos terminados el 31 de diciembre de 2,010 y 2,009
(Cifras expresadas en Quetzales)

‘ 2,010 2,009
Flujos de Efectivo de las actividades de operacién
Resultados de las actividades de operacién Q 40,902,637 Q 50,697,466

Menos partidas que no requirieron flujos de efectivo
Baja en inversiones 100,000 -
Ajuste a los resultados de ejercicios anteriores : 4,796 -

Cambios netos en los activos v pasivos .
(Aumento) Disminucién en cuentas por cobrar ' 21,856,916 -1,664,387
Aumento (Disminucién) en dividendos por pagar 33,872,478 -
Aumento (Disminuci6n) en cuentas por pagar -54,673 121,640
Efectivo neto obtenido por las actividades de operacién 96,682,153 49,154,719
Flujos de efectivo por las actividades de inversién

Aumento en Inversiones ' 4,140 -
Efectivo neto usado en las actividades de inversién _ 4,140 -
Flujos de efectivo por las actividades de financiamiento .

Pago de dividendos : 100,005,375
Efectivo neto usado en las actividades de inversién 100,005,375 -
Cambio neto en el efectivo -3,327,362 49,154,719
Efectivo al inicio del afio 80,013,973 30,859,254
Efectivo al final del afio Q 76,686,611 Q 80,013,973

Las notas adjuntas son parte integral de los estados financieros.
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CONFIDENTIAL

VILLAMOREY, S.A.

Notas a los Estados Financieros
Al 31 de diciembre de 2010 y 2009

(1) Operaciones de la Compaiiia

Villamorey, S. A., fue constituida en junio de 1,971, bajo las leyes de la Republica de
Panama, por tiempo indefinido, para que pueda operar fuera de dicho pafs. Se dedica
principalmente a efectuar inversiones en el capital social de compaiias
guatemaltecas. Desde el inicio de sus operaciones sus registros contables los mantiene
y prepara sus estados financieros en Quetzales, moneda oficial de la Republica de
Guatemala; la base contable utilizada se explica mas adelante.

(2) Resumen de las Politicas Contables mas significativas

Los estados financieros han sido preparados en todos sus aspectos importantes de
acuerdo con principios de contabilidad generalmente aceptados. Las principales
politicas contables adoptadas en la contabilizacién de sus operaciones y en la
preparacion de su informacién financiera se resumen a continuacion:

a) Inversiones Temporales

Las inversiones temporales se presentan al costo mas los intereses acumulados, el cual
se aproxima al valor de mercado. Estas inversiones se encuentran colocadas con
vencimiento a la vista.

b) Inversiones Permanentes

Las inversiones efectuadas en acciones representativas del capital pagado de
compaiiias guatemaltecas estan registradas al costo de adquisicion.

¢) Transacciones en moneda extranjera

Las transacciones en moneda extranjera se registran en moneda nacional (Quetzales),
al tipo de cambio vigente al momento de la operacién. Los saldos de activos y pasivos
en moneda extranjera son reexpresados en moneda nacional al final de cada aio,
utilizando el tipo de cambio prevaleciente en el sistema bancario y el efecto
correspondiente es incluido como parte de los resultados del periodo.
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CONFIDENTIAL

VILLAMOREY, S.A.

Notas a los Estados Financieros
Al 31 de diciembre de 2010 y 2009

d) Reconocimiento de ingresos y gastos

Los ingresos provenientes de los dividendos son reconocidos por el método de lo
percibido; los que provienen de inversiones en pagarés y otros titulos valores asi como
los que provienen de saldos de cuentas bancarias se reconocen por el método de lo
devengado.

Los gastos se reconocen en el momento en que se incurren.
e) Instrumentos financieros

El valor razonable de un instrumento financiero representa la cantidad por la cual
puede ser negociado en una transaccién actual libre de presiones entre partes
interesadas. Los siguientes métodos y suposiciones fueron utilizados al estimar el valor
razonable de cada clase de instrumento financiero.

» Efectivo: Su valor en libros se aproxima al valor razonable debido a que son
valores expresados en Quetzales que es la moneda de reporte y los saldos en
moneda extranjera estan convertidos al tipo de cambio vigente a la fecha de
cierre.

o Cuentas por cobrar: Su valor en libros se aproxima al valor razonable debido a
su corto vencimiento y fueron recuperadas en su totalidad.

» Cuentas por pagar: Su valor en libros se aproxima al valor razonable debido a
su corto vencimiento.

(3) Unidad monetaria y tipo de cambio

Los estados financieros se expresan en Quetzales, moneda oficial de la Replblica de
Guatemala. El valor del Quetzal con respecto al Ddlar de los Estados Unidos de
América (USS), se fija en el mercado bancario nacional a través de la oferta y
demanda de divisas. A partir del 2 de diciembre de 2006 el tipo de cambio de compra
y venta fue unificado, quedando vigente el tipo de cambio de referencia. Al 31 de
diciembre de 2010 y 2,009 los tipos de cambio de referencia en el mercado bancario
eran de Q8.01 y Q8.35 por US $ 1.00, respectivamente.

No hay restricciones cambiarias en Guatemala para la repatriacién de capitales, pago

de acreedurias o cualquier otro fin. La divisa extranjera puede comprarse y venderse
en cualquier monto en bancos del sistema o en casas de cambio autorizadas.
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CONFIDENTIAL

VILLAMOREY, S.A.

Notas a los Estados Financieros
Al 31 de diciembre de 2010 y 2009

(4) Efectivo

Al 31 de diciembre, el saldo de efectivo se integra de la siguiente forma:

2,010 2,009
Saldos en Quetzales : Q 41,563,968 Q 55,684,081
Saldos en Délares de los Estados Unidos _ 35,122,643 24,329,892
| Q 76,686,611 Q 80,013,973

Dentro de los saldos en US$ del 2,009, se incluyen US$ 2,041,491, que

devengaban una tasa de interés anual variable y se encontraban depositados en
una entidad relacionada.

De manera voluntaria, se ha creado un fondo de Q33, 872,478, equivalente al
monto de los dividendos por pagar, para garantizar su pago.

(5) Cuentas por cobrar

Este saldo proviene de una deuda més los intereses acumulados. Al 31 de
diciembre, el saldo de estas cuentas por cobrar se integra de la siguiente

forma:
Rioneri Investors Inc. , 2,010 2,009
Elba Capital Inc. Q - Q 10,928,458
- 10,928,458
Q - Q - 21,856,916

Estas deudas devengaban una tasa de interés anual variable determinada,
equivalente al promedio de la tasa bancaria pasiva que publique el Banco de

Guatemala para la moneda local. Se estimé que la recuperacion de estos saldos
no tiene ningun riesgo importante.
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VILLAMOREY, S.A.

Notas a los Estados Financieros
Al 31 de diciembre de 2010 y 2009

(6) Inversiones en Acciones

CONFIDENTIAL

Al 31 de diciembre, el saldo de las inversiones en acciones se integra de la

siguiente forma:

ADMINISTRADORA DE RESTAURANTES, S.A.
ADMINISTRADORA DE RESTAURANTES, S.A.
AGROPROCESOS AVICOLAS, S.A.

ALIMENTOS PARA ANIMALES, S.A.

AVICOLA DEL PACIFICO, SA.

AVICOLA LAS MARGARITAS, S.A.

AVICOLA VILLALOBOS, S.A.

CERRO COLORADO, S.A.

COMPARIA ALIMENTICIA DE CENTROAMERICA, S A,
.COMPARIA ALIMENTICIA DE CENTROAMERICA, S.A.
COMPARIA IMPORTADORA LA PERLA, S. A.
COMPRAVENTA DE PRODUCTOS ALIMENTICIOS, S.A.
COMPRAVENTA DE PRODUCTOS ALIMENTICIOS, S.A.
CRECIMIENTO, S.A.

DISTRIBUIDORA AVICOLA DEL NORTE, S. A.
ELLLANO, SA,

ESCOBIO, S.A.

IMPORTADORA DE ALIMENTOS DE GUATEMALA, S. A,
IMPORTADORA DE ALIMENTOS DE GUATEMALA, S. A,

INCUBACION, S.A,

INDUSTRIA AVICOLA DE PALIN, S A.
INDUSTRIA AVICOLA DEL SUR, SA.
INDUSTRIA FORRAJERA DE MAZATENANGO, S.A.
INVERSIONES EMPRESARIALES, S.A.
INVERSIONES TORRE NOVA, S. A.

LOS ABETOS, SA.

MULTIPLICACION, S A,

POLLOREY, 8. A.

REPRODUCTORES AVICOLAS, S.A.

SAN JOSE EL RECUERDO, SA.

SAN JUAN, SA.

SISTEMAS Y EQUIPOS, S.A.

BASIC RESOURCES INTERNATIONAL, S. A,

2,010 2,009

34,620 Q 34,629

20 -
30,473,154 30,473,154
12,466,290 12,466,290
140,000 140,000
10,388,575 10,388,575
1,662,172 1,662,172
5,886,859 5,886,859
34,629 34,629

20 -

1,020 -
34,629 34,629

20 -
50,000 50,000

1,000 -
8,310,860 8,310,860
6,233,145 6,233,145
38,091 38,091

20 -
54,800 54,800
1,000 1,000
6,925,717 6,925,717
34,629 34,629
34,629 34,629

1,020 -
5,194,288 5,194,288
51,800 51,800

1,020 -
20,777,150 20,777,150
4,848,002 4,848,002
5,540,573 5,540,573
692,572 692,572
- 100,000
119,912,333 Q 120,008,193
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VILLAMOREY, S.A.

Notas a los Estados Financieros
Al 31 de diciembre de 2010 y 2009

CONFIDENTIAL

(7) Saldos y Transacciones con Partes Relacionadas

Villamorey, S. A. forma parte de un grupo de compaiiias que cuenta con una
administraciéon comuin; un volumen significativo de transacciones con efectos

economicos es efectuado con las compaiiias d
condiciones que son determinadas entre ellas.

e este grupo, bajo ciertas

Las transacciones con partes relacionadas durante os afios terminados el 31 de
diciembre fueron las siguientes:

Dividendos recibidos:

2,010 2,009
ADMINISTRADORA DE RESTAURANTES, S.A. 58,600 Q 34,920
AGROPROCESOS AVICOLAS, S.A. 2,848,502 4,102,453
ALIMENTOS PARA ANIMALES, S.A. 6,458,260 6,313,019
AVICOLA LAS MARGARITAS, S.A. 2,359,400 3,302,139
AVICOLA VILLALOBOS, S.A. 6,216,226 11,171,296
CERRO COLORADO, S.A. 2,800,584 1,812,736
COMPARIA ALIMENTICIA DE CENTROAMERICA, S.A. 264,200 1,746,776
COMPRAVENTA DE PRODUCTOS ALIMENTICIOS, S.A. 310,000 1,656,501
ELLLANO, S.A. 1,660,252 2,440,779
ESCOBIO, S.A. 2,254,280 3,066,752
IMPORTADORA DE ALIMENTOS DE GUATEMALA, S. A. 338,200 463,467
INDUSTRIA AVICOLA DEL SUR, S.A. 819,068 1,677,971
INDUSTRIA FORRAJERA DE MAZATENANGO, S.A. 62,000 58,717
INVERSIONES EMPRESARIALES, S.A. 2,206,800 770,933
LOS ABETOS, S.A. 1,738,628 2,413,360
REPRODUCTORES AVICOLAS, S.A. 1,428,034 1,861,365
SAN JOSE EL RECUERDO, S.A. 1,804,976 2,331,104
SAN JUAN, S.A. 2,412,196 717,283
SISTEMAS Y EQUIPOS, S.A. 3,577,942 137,352
TOTAL DE DIVIDENDOS RECIBIDOS 39,618,148 Q 46,078,922
Intereses devengados:
2,010 2,009

Ancona Finance, S. A. Q 250,316 Q 1,169,627
Rioneri Investors Inc. 277,696 1,776,721
Elba Capital Inc. 277,696 1,776,721

Q 805,708 Q 4,723,069

12
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CONFIDENTIAL

VILLAMOREY, S.A.

Notas a los Estados Financieros
Al 31 de diciembre de 2010 y 2009

Derivado de esas transacciones y de otras habidas en afos anteriores al 31 de
diciembre, los saldos por cobrar y pagar son los siguientes:

Saldos por cobrar:

2,010 2,009
Rioneri Investors Inc. Q - Q 10,928,458
Elba Capital Inc. - 10,928,458
Q - Q 21,856,916
Saldos por pagar a accionistas:
2,010 2,009
Accionistas con acciones nominativas Q 643,555 Q 643,555
Accionistas con acciones al portador 1,622,373 1,622,373
Q 2,265,928 Q 2,265,928
Saldos de dividendos Por pagar a accionistas:
' 2,010 2,009
Dividendos por pagar de accionista con
acciones nominativas Q 33,331,791 Q
Intereses acumulados sobre dividendos
por pagar 540,686 )

Q 33,872,478 Q -

(8) Cuentas por Pagar - Provisién para Contingencias Legales

La provisién para contingencias legales ha sido creada para que, de manera
conservadora, se tenga un monto destinado a cubrir parcialmente las
eventualidades que pudieran derivarse de los procesos judiciales que se

mencionan en la nota (9), siguiente.

13

BDT000202



CONFIDENTIAL

VILLAMOREY, S.A.

Notas a los Estados Financieros
Al 31 de diciembre de 2010 y 2009

9) Procesos Judiciales

Lisa, S.A. es accionista de la Compaiiia y en esa calidad, en el afio 2000
present6 dos demandas en Panama: a) la primera, en el Juzgado Undécimo de
Circuito del Primer Circuito Judicial de Panama en contra de Villamorey, S.A. y -
otras dos entidades, reclamando el pago de dafos y perjuicios, y b) la segunda,
en el Juzgado Duodécimo del Circuito de lo Civil del Primer Circuito Judicial de
Panama, en contra de Villamorey, S.A. solicitando la nulidad de los acuerdos
tomados en la Reunién Ordinaria de Accionistas de la Sociedad, celebrada en la
ciudad de Guatemala, el diecisiete de noviembre de 2000.

En la primera demanda, el 11 de julio de 2008 el tribunal dictd sentencia en la
cual declar6: a) desestimada la demanda porque Lisa, S.A. no probd su
pretensién de dafios; b) se le condend al pago en costas por la suma de USS
1,200,000; c) se le fijo la suma de US$200,000 por dafios causados a Villamorey,
S.A., y d) se le condend al pago de US$ 40,000 por costas de la reconvencion.

En la segunda demanda, el 21 de octubre de 2008 el tribunal dictd sentencia en
ta cual declaré: a) desestimada la demanda, y b) se le condend al pago en
costas por la suma de USS 1,250 a favor de Villamorey, S.A. Lisa, S.A. por no
estar de acuerdo apeld las dos sentencias, por lo que estan pendientes las
resoluciones de segunda instancia.

Villamorey, S.A. para garantizar el pago de las sumas de dinero, solicitd el
embargo de las acciones y dividendos que Lisa, S.A. tiene en la sociedad y en
otras siete sociedades guatemaltecas en las que ambas son accionistas.

El 21 de Junio de 2002, Lisa, S.A. presentd una nueva demanda en el Tribunal
de Distrito de Estados Unidos de América, Distrito del Sur de Florida,
identificado como Caso Nimero 02-21931 CIV-MOORE, en contra de sesenta
personas individuales y juridicas, incluyendo a Villamorey, S.A. Esta demanda
fue desestimada por el tribunal de la Florida, resolviendo que son los tribunales
guatemaltecos los competentes para conocer el caso, actualmente esta
pendiente que presente tal demanda, y para lo cual no se le fij6 plazo.

EL 6 de abril de 2,011, Lisa, S. A. presento una demanda en los tribunales de la
ciudad de Toronto, Canada, por US$400,000,000; esta demanda fue notificada
el 27 de abril de 2,011 y actualmente se prepara la defensa del caso.

14
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CONFIDENTIAL

VILLAMOREY, S.A.

Notas a los Estados Financieros
Al 31 de diciembre de 2010 y 2009

Derivado de esas actuaciones judiciales, la Compaiia se ha visto en la
necesidad de realizar desembolsos importantes para las defensas legales
correspondientes, dentro y fuera de Guatemala.

Las sentencias en los dos primeros procesos fueron favorables a Villamorey,
S.A. por lo que se haran todas las gestiones hasta la finalizacion de los casos.
Por ser todos procesos de conocimiento, no es posible determinar el tiempo de
su finalizacién ni cuantificar el monto de honorarios y gastos. En consecuencia,
no se ha registrado ninguna reserva para pérdidas. Sin embargo, ha efectuado
una provision para probables gastos legales derivados de estos juicios por la
suma de Q14,876,920.

(10) Capital

El capital autorizado, suscrito y pagado de la sociedad es de US$1,000,000 y
estd dividido y representado en 1 0,000 acciones comunes, pudiendo ser
nominativas o al portador, con un valor nominal de US$100.00 cada una.

Como se explica en la Nota N°1, desde el inicio de sus operaciones, los
registros contables se llevan en Quetzales, derivado de ello este capital pagado

esta registrado en esta moneda; adicionalmente en la fecha que se colocaron
las acciones, el tipo de cambio del Quetzal era Q1.00 igual a US$1.00.

15
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This is Exhibit “C” referred to in the Affidavit of JUAN
GUILLERMO GUTIERRE; sworn March 22, 2020.
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El Contador General de GTC BANK INC. CERTIFICA: gue las presentes
fotocopias de los estados de cuenta en hojas enumeradas del 001 al 028
de la cuenta 900-05126-4 a nombre de la empresa VillaMorey, S.A.,
correspondientes al periodo de Mayo 3910 a Agoste 2012 son copia Tiel
de sus originales por haberlos impreso del sistema de contrel o
depdsitos del banceo.

Y pava los usos legales gue al interesado convenga firmo y selo la
presente en la ciudad de Guatemala a los veintin dias del mes de

Agosto del afic dos mil doce.

S r\_t e

EswinLopdz Tercero
Contador General
GTC BANK INC,

(502} 2285 97 12) 2IR- 0797, TAX: (A02) 210
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CORPORACION G ¥ T CONTTHE
GTC BARK

MATS2010

Nembre zlel confralo: Asesar
VILLAMOGEY, S5.A. Ham. Cuenta
Direccidn de correspondencias Producto
GUATEMALR toneda

Fecha Descripocion Débltaos Cred

fatde Anteorior.. ...

DE/GH/2010 Traslado de 900004950 60.00 4,1
Fn/AN/20L0 aslads AperLura od (1019206746 4, 166,790,090
31/60/2010 FAGE DE INTRERESES Q0. 0d

salido inicial
0¢.00 4, 186, 250.00

Fecha/mora @ 21708712 08:58:15

Pag, H 1

¢ A2

r BOGOS1IY64

: CURMTA BSPECIAL COFTHSA 7
: ROLARES AMERICANOY S.

itos Saldo
011,01
65, 350,00 1,166, 250,00
00.60 a0.no
2,710,892 2,710.02

Saldo Final
2,710, 82

sk
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CORPORACEON G ¥ T CONTINENHTAL Focha/hora @ 17/08/12 10:26:51
GTC BARK Fag. 1
tombre del contrato: + AZA
VILLAMOREY, S.A. : 900051264
Rivectidn de correspondenciat rrodusio 1 CUENTA ESPECIAL COFIMGA 2
GUNTEMALR Moneda : DOLARES AHERICANOS 5.
Fracha Craditos Saldo
2,710,92
0/06/2010 PAGO DE 30.040 00, 66 2,718,452
Satde Indcial {=} Bébitos 000 {+) Créclitos 901
2,710,092 U 1] 0. 564

0006004




CORPORACION G Y T CONTIMENTAL rachalhora 3 17/08712 10:24:56
GTC AR pag.  : 1
ESTADO DE CUBNTA -~ JUL/2018
Hombre del contrato: Asasor A28
VILLAMOREY, S.A. Wam, Cuenta @ 900051264
Dirveccidn de corrpspondencia: erodurto 1 CUENTA ESPECTAL COFIRSA 2
GUATEMALA tHoneda 1 BOLARES AHERTCAMDS $.
Fecha Descripoion Débitfos Craditas saldo
Salde Anterior.....: 2,711.52
11/07/7010 PAGO DR THTERESES nu.0n 00.6G2 Z,112.14
Salodo Inicial (-1 Dabitos 000 {1} Créditos 001 Salda Flnal
2,711.52 00,00 0.6 2,712,143
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CORPORACTION G Y 1 COMTINE
FTC BALK

EXTADO DI CUBNTA -- AUG/2010

tiombre del contrato:
VILLNMHOREY, S.M.
pireccidn de correspendencia:

vacha/hora ¢ 17/08/12 10:26:58
1

Pag . H
Asnsor s RZd
000051261

tum, Cuenta

Froducto CUEMTR ESTPECIM, COFTHSA 2

GUATEHALA Honeda : DOLARES RHERICANOS 5.
Fecha baso Débitos Cradilos Saldo
Saldo ANERXION.. ...} 2,712,144
3IL/08/2010 PAGD DE LHTERESELS 06,00 G0.67 2,712.7%
Saloy Inicial {-1 Debitos OGO vy Craditos 00l o Final
2,112,014 e . 00 G0 .62 2,712,178

(100004




CORDODACTON G ¥ T CONTLNENTAL Fecha/hora & 17/08/12 1G:25:05
GIC DAHK rag, i
CSTARND DE CUENTA ~- SEB/201LC
Nombre del contrato: Asegor A
YILLAMOREY, S.A. thim. Cuenta = 900051264
Direccidn de correspondencia: Producto : CUBMIA BSPECIAL COFIWSA 2
GUATEMALA Haoneda : COLARES AHEE1CANOS 5.
Facha Dascripcion Dabitos Créditos Saldo
Salde Anterlor.....: 2,712,786
30/08/2010 PAGO DE THTERESES 00 00.30 2,7113.06
Saldo Intcial ¥ 3 000 {+} Créditos 001 Saldo Final
2,112,768 ¢0.00 G0, 30 2,713,086




CORPORACION & ¥ 1 COMNTIHENTAL Fecha/hora @ 17/08/12 10:35:08
GO BRAIR Pag. 1 1
Hombre del controtos or ; AZ4
VILLAMOREY, S.A. Cueata 0 200051264
Direccidn de correspondencia: Producto . CUEHTA ESPECIAL COFINDA 2
GUATEMALR Honeda : DOLARES AMERICAMDS 5.
Fecha Deacripcidn Débilos Creditos Saldao
Salde pAnlerior.....: 2,713,006
3171072010 PAGD DE INTERESES 00.00 00,3 2,713,937
anlda Inicial (-} Débitos 000 (+} Crédivos 003 Saldo Finol
2,713.06 00.400 00,341 2,%13.37

n0000b




CORPORACION G Y T COHTTHENTAL
GTC BRAHK
ESTADD DE CUENTR -~ HOV/2010

tombre del contrato: hAzesor

VILLAMOREY, S.A. am., Cuent.

Direccion de correspondencial
GUATEMALA

Preducto
HManeda

mmoyw\:snmuhQ\cm\Hmﬂoﬂum“am
Pag. : 1

r A2

a ¢ 9G0051264
: CUGBNTA RSPECIAL COFTHSA 2
: BOLARES AMERICAHOS §.

Facha Descripclon Dakitos Créditos Saldo
Saldo Anterior.....: 2,713.37
I0/11/2010 PAGO DE THTERESES 03, 00 2,713,687
Galda Inicist [-} Deblibos 000 Saldo Final
2,7113.37 0. 00 2,713,067

080007

q

£



CORPORACION 6 ¥ 1 COMPINENTAL
GTC BRWK

ESTADO DE CURWTA -- DEC/201D
Nombre del contrato!
VILLAMOREY, S.i. Fhm .,
pireccidn de correspondenciat

GUATEMALA Moneda

Saldoe Anterior.....:
A1/12/2010 PO DE THTERESES 00,00

M..mn:m...ranm“.:\o_w\wm;"mfw
Pag. H 1

S5a50r £ A2

Cuenta : 200051264

Producto : CUENTA BESPECIAL COFINGH 2

DOLATES AMERICAHOS S.

2,713,687
00,31 2,713.98

Gatdo Tniciol {~} Dobltos 00 {+) Cracditos ROL Saldo Final
Z, 113,67 20 . K) ao. 31 2,7113,98

92

|
i



CORPORACION G 7 T COMTPIHENTAL
GIC BARK
ESTADG DE CUEHTA -- JAN/ 2011
Hombre del contrato:
VY LLAHMOREY, 5.7,

pireccidn de corcespondencia;
GUATEHALA
Facha Dascripeion Débitos
Salde Anterior.,...t
4170172011 PAGD DE THTERESES 0400
Galdes Tnicial {~1 Débitas 000
2,713.98 00,00

Facha/hora

Asesor H
Ham, Cuenta
pProductao B
Honeda :

{n

Craditos

17/08/12 10:34:17
rag. : 1

AZd

400051264

CUENTA ESPRCTAL COFINSR 2
DBOLARES AMERICANDS 5.

Saldo

2,713.98
2,114,248

04,3

061 Satde Finol
0.3t L714.39




CORBORARCION G ¥ T COMTINENTAL Focha
GTC BANK
ESTADD OE CUEHTA -- FEB/2011

tHopbre del contrato: Asesorn
VILLAMOREY, 5.0, Him. Cuenba
pirecelion de correspondenciac Producto :
GUARTEMALA Honaeda H

Fecha Descripeidn Débitos Créclitos

Saldo Anlerior.....:

2B8/02/20311 PAGO DE INTERESES 00.00
Saldo Inicial -1 Débiktes 000
2,714,289 00,00

i Craditos 001

fhora @ 21/08712 08:66:37

Phy. H 1

n24

Q0651264

CUENTA BSPECIAL COFIHSA 2

BOLARES AHERICAHOS .
Saldo

2,714.29
00,28 2.714.57

Saldo Final

00,28 2,714.57

fonoLu



CORPDRACTON G ¥ 1 CONTIRENTAL Facha/hora @ 17/08/12 10:34:2
GTC BAHK 2ag. H 1
ESTADO DE CUENTA -- HAR/Z01L
Hombre del contrato: HES0T T AR
VILLAHORET, 5.A. Haim. Cusnta @ 300051464
bDireccidn de correspondencla: Froductae r CUBHTR ESPECIAL COFTUSH 2
GUATEMALA Honeada : DOLARES AMERTCANOS S.
Fecha Descripeidn Delzitos Créciikbos Saldo
Saldo Anlerior.....: 2,114.57
11/83/2011 PAGO DE IUTERESES 060,00 2,714.88
Zaldo inicial (-} Débiton 000 Saldo Final
2, 714.57 00,00 2, 114.88

no001l




CORPORACION G Y 'I' CONTINEHTAL Fechafhora @ 21/068/12 08:00:44
GTC BAWK ag. H 1
ESTADG DE CUEHTA ~-- RPR/Z0I1L
Hombre del cantrato: Asesorn HEpVr]
VILLAMOREY, 5.A. Him., Cuenta @ OD0D51264
Direccion de correspondanciaz Producta : CUENTA ESPECIAL COUINMSA J
GUATEMALA Honeda : DOLARES AMERICAHDS %,
Fecha Dagcripcién DALitos Créditos saldo
Saldo Anterior.....: 714,08
30/00/2011 PRGSO DE IHTERESES 450.00 08_30 2,115.18
Salda Inicial {~} BéEblvos 000 (+) Craditos 001 Salde Final
2,714.848 G000 10, 10 2,715,118

00014




FTechashora : 171/04/712 1D:32:22

CORPORACION G ¥ 1 CONVEUENWIAL

GTC BRI pag. L
ESTADD DE CUBNTA -- MAY/2011
Hombre del contrato: Asesor v A24
YILLAMOREY, S.A. Hom, Cuenta @ 900051264
Direccidén de correspondencia: Preducto ; CUCHTA ESPECLAL COFINSA 2
GUATEMALA Honecda : POLARES AMERTICANOS §.
Fecha Dascripolidn Saldo
Salde Anterior.....: 2,715,148
A1/0%/2010 PAGO DR OTHTRR 00.31 2,715,149
Onldn Indeial (41 Craditon (101 <o Final
AoTE5.000 Nl an, 31 EPR AL L

n00013

R
o

PR
Ry

S



CORPORACION G ¥ T COWTIMENTAL Fecha/hora

GTC BAHK Pag. :
STADG DE CUBHTA -- JUN/201%

Hombre del contrato: r N2

VILLAMOREY, S.A.

: BOR051264

17/08712 1013422
M

Direccidn de correspondgncia: Producto : CUENTA ESPECIAL COFINSR 2
GUATEMALA tonada ¢ DOLARES NHMERICAHOS 5.
Facha Descripelin Bébitos Créditos Saldo
Saldo hn 2,715,490
30/06/20G12 PRGO DE THTER 00.60 04,30
Satdo Inicial {~) Diehitos 000 {+) Créditos 001

o000 00.36

, 115,49

0g

0014




CORPORRCICH G
GrC BANK

T CONTIHNEWTAL

Hombre del contrate:
VILLAMGREY, S.A.

Direccion de correspondencia:
GUATEMALR

Fecha esecipoidn

galdo Anterler.....:
31/07/2011 PRGR DE IMTERESES

Galcin Ianicial

2,715.79

CUENTR —- JUL/2011

{~) bebitos GGO
90,002

vechashora @ 21/08/12 09:05:07
1

Bag. :
Asasor : A4
Haom. Cuenta : 900051764
pProducto : CULNTA BSPECIAL COFINSA 2
toneda : DOLARES AMERICAHOS $.

2,716.10




21/08/12 04:01:08
i

CUEBHTA BSPECTAL COFINSA 2

CORPORACTION G ¥ T COMTINENTAL recha/bora
GTC BABK bag. ¢
FETADD DE CUBMTA -- AUG/201L
tHombre del contrato: E5a50r 1 A24
VILLAMOREY, S0, Mom, Cuenta ;o 90005172864
Direccion de correspondenciac Product.o :
GUATEMALA Moneda ; DOLARES AMERICANOS §.

Saldo Anterior.....:
31/708/2011 PAGO DE IHNTERESES 0. 00
Salcdo Inicial -1 Bébites 000
2,716,180 3. 00

Cradlbos

Gditon 001
00.31

Salde Final
2,716,412

000016




CORPORACION 5 Y T CONTTHENTAL

Fechalhora 21/08/12 09:03:11
I

GTC BAUK Pag. H
ESTADO DE CUEMTA -- SEP/2011
Hombre del contrato: Rsesor + A2
VILLAMOR G.A. tam. Cuenta ¢ 900051264
Direccidn de corraspondenciat producto « CUBHTA ESPRCIAL COFIHSA 2
GUATEMALA Moneda : POLARES AMERICANOS 35,
Fecha Deseripoidn pébitos Créditos Salco
Saldo AnLErion.....: 2,116,041
30/09/2011 PAGO DE INTERESES 0G.00 00.30 2,671
Salde Inleial i~} Débitas GO0 {1} Crédicos 003 Saldo Final
2,716,411 00.090 00,30 2,716,711

gHI




CORPORACION G Y T CONTIMENTAL
G0 BAHE

TADO DE CUEHTA -~ OCT/2011
tlombire cel contrato!: Asesor + h24

VTLLAMOREY, 5.A. Nam. Cuenta 900051264

Diceccidn do correspondenciar froducto 3 CURHTA ESPECTAL COFIHSA 2

GUATEMALN ; DOLARES AMBRTCAHOS §.
Fecha bascripoidn Délrleos Craditos Saldo

Saldn Anterlor,....: 2,716,710
31/16/2011 PAGD DE IMTEREZES 00.00 0g.31 a,117,02

Salcdo Inicial {-1 f1iLos 000 {4} Crédivas 001 gatdo Final
2,716.71 00,00 40.31 2,717,002

0060618



CORPORACION G ¥ T COMTIHENTAL Fecha/hora ¢ 21/08/12 05:03:18
GIC BAME Pag. H !

ESTARD
T A24
90805164

Hombre dol contrato:
VILLAMOREY, S.A.

Pireceion da corveapondenciat grodocto : CURBNTA BSPECIAL COFLHMSA 2
GUATEMALA Honada ; BOLARES AMLRICANCS .
Fecha Deacripeidn pabltos Créditos Saldo
Saldo hnterior.....t 2,1117.02
30/11/7011 PAGO RE INTERESEH 00.00 04,30 2,717,232
saldo tnicial {~} Déhkivos 000 ) Craditos 001
2,T1TL02 00,00 0. 30 2, 7E7.32

000014

G
Pl




CORPORACION G Y T COMTINGHTAL fecha/hara @ 21/08/132 §9:32:51
GTC DAY Pag. : 1
ESTRDO DE CUENTA -~ DEC/201E

tombra del contrato: Ru050C s A2
VILLAHOREY, S.A. Nom. Cuenta @ 000051264
pirecoion de oorcespondenciad Prod y : CUENTA HSPECIAL COFLHSA 2
GURTEMALA Honeda : ROLARES AMERTCAWDE 3.

fecha poscripcitn DERiLos Craditos Salde

Yaldo Anterior.....3 2, T
J1/12/20171 PRGSO DE JHTERLSES 00.00 00,31 ?,117.63
galdo Intcial t-3 Dénltos U0OD {+) Craditos 001 Satdn Final

2,717.32 gn.0o 04,31 T

HHIIFA¢



CORPORACION & Y T COMTIMENTAL

G BANK
ESTADO DE CUBNTA -- JAH/2012
Nombre del conbtralo:
VILLAMOREY, $.A.
bBiyeccion de correspondensiaz
CUATEMATLR
Fecha Dascripcion pébitos
Saldo Anterios.....:
31/01/2012 PAGO DE LNTERESES

népivas GO0
a0.,00

Saldn Inicial
2,717.63

f% \m mmxw

Facha/hora @ F170R/12 09:133:43
Pag. i i
Asesor 1 A4
Mam. Cuenta ¢ 900081244
Producto ¢ CUENTA LSPECIAL COFTHSA 2
Honada : DOLARES RHERTCAHOS §.
Crégitos Salde
2,717,563
2,908
) Cradilos 001 Salda Final
0. 21 2,717.94

npo0al



CORPORACTON G 7 T CONYTHEHTAL Fecha/hors 1 21/08/12 09:15:49
GTC DBAMK pag.  t 1

=STADD DE CUENTA ~- FEB/Z0L2
tlombre del conbtrato:
VILLAMOREY, S.0.
pirecclon de correspondenuia

Agesar
Ham, Cuanta
mroducto

: AZ4
1 800051264
¢ CUEHTA ESPECIAL COFINSA 2

GUATEHALA Moneda : DOLARES AMERICAHOS 5.
Facha Doscripeibn pébitos Créditos Saldo
Saldo Anterior.....i 2,7117.94
2R/02/2G12 PAGO DE IMTHERESES 00.00 00,28 2,718.23
Saldo Inieial (-~} bRébitos 000 it} Créaditos 001 Salde Final
2,717,094 00,04 06,249 2,182

naGo2e



21708712 09:13:50
1

cha/hora @
Pag., H

COUPORACION G ¥ T CORTIHEHTAL
GTC BAHE
ESTADG DE CUENTA -- HAR/Z(2

Hombre del contrato: Rsesor 3 h24

V1 LLAMOR S.A. Mam. Cuenbta @ 900051264

Direccion de correspondenciat Productn : CUEHTA ES sn 2

GUATEMALA Moneda : DOLARES AHERTCANGS 3.
Fecha Descripoion DéEbitos Créditos

oaldo Antorlov.. ...t L 118,73
91/03/2012 PAGD DE INTERESES g0,00 00,31 2,718,514

Halde Iniclal (-} Bébltos 000 Haldo Pinal
2,TI8.23 00,00 72.718,54

neGas




CORPORACION G ¥ 1 CONTINENTAL Ferha/hora @ 21/08/12 08:13:53
GIC BAIK Pag. ¢ i
ESTRRO DE CUENTA -- APR/Z01Z
Howbre del contrato: Asesor 1Az
VILLAMOREY, 5.0, tgm, Cuenka ¢ 200051264
blreceidn de corvespondencia: Producto © CUBNTA ESPGCIAL COFINSA 2
GUATEMALA Moneds : DBOLARES AMERICAHOS %.
Fecha Descripeién ebitos Craditos Saldo
Saldo Antevisr.....: 2,711B8.54
30/04/2012 PAGC DE INTERESES 00.00 Q0,30 2,718.84
Salds Inicial (-} Débitos 00 {+} Crédivoes 001 Zalde Final
2,71B.54 00,00 00,20 2,718.84

RHG0a4




CORPORACION G ¥ T CONTIMENTAL
GTL BANK
ESTALD DE CUTHTA -- MAY/2012

Fecha/hora @ 21/708/12 09:15158
1

Pag. :

Hombre del conlralo: Asesor : h2d
Vi S.A. Hom. Cuents ¢ 900051264
pireccién de correspondencia: producto : CUBNTA ESPECIAL COFIWSA 2
GUNTEMALA Honeda ; DOLARBS AMERTICAHOS §.
fecha Desoripcidn DAbItos Créditos Saldo
Saldo Anterior,....: 2,718,894
ILA05/2012 BACGO DE FHTERESRS 00,008 08.31 2,719,195

(~y Dénitos 000
00.09

Saldo Inie
2,718.84

Saldo Final
2,719.1%

ne02o



CORPORACION G ¥ T COMTIHENTAL Fecha/bora
GTC BANE pag.
TR -~ JUN/R2012
Homhre del Asesor s A
YILLAMOREY, S.A. Wim, Cuenlka @ 900051264
plreccién de correspondenclat producta : CUENMTA ESPECIAL COFINGA D
GUINTEHALA Honeda : DOLARES DMERICAHDE S,

Fecha Desoripclon Débites Créditos Saldo

Saldo Anterior.....: 2,719.15

30/06/2012 PAGD DE THTERESES 40 .0 0. 2340 2,119,45%
Saldo Intcial (-} Dénites 000 {+}) Creditos Q01 saldo Final

2,738,115 0G.60 00. 30 2, 718,45

naGo26




CORPOPACION G ¥ T CONTINENTAL
GTC BAHK
ERTANG DE CUEHYA -- JULAZ012
Hombre del conlrato:
VILLAMDREY, 3.A.
Direcchédn de correspondencial

Asesar
tin, C
Froduc

21:24

recha/hora @ 21/08/12 O%:
H 1

Pag.,

Hvy |
uenia @ YODGS12EN
te o CURNEA ESPECLAL COFTHSA 2
: DOLARES

GUATEMALR tloneda AMERICAHUS §.
T recta T beseripeien bemiien Ceattes Saldo
S T o R IURT
A1/07/2012 PAGO DE [NTERESES 00, U0 00.31 2,TID.T6
..... T e e TN Grmives ao1 | Salde Tinal

2, 719,45

00. 31 7,719,716

- RBL0ZY




CORPORACION 6 Y 1 COWTINEHTAL

vecha/hora @ 21708732 09:21:27
1

GTC BREK Pay. 3
ESTADD DE CUEWTR -~ AW/ 2012
Homire del contrato: Agesor t A24
VILLAMOREY, 5.A, T, Cuenta ¢ F000%1264
Direecién de correspondencis: Praducto . CUENTA ESPECIAL COTTMSA 2
GUATEMALA Honeda . DOLAREGS AMERTCAMOS 5.
Fecha Descripoion P&bitos Crédito Saldo
Saldo Anterior.....: 2, 15,70
Saldo Inicial {-) Débitos OO0 cos OO0 Saldo Final
2,718,776 (30.00 oo, 00 Z,718.76

Hilirs




This is Exhibit “D" referred to in the Affidavit of JUAN
GUILLERMO GUTIERREZ sworn March 22, 2020.

by

Commissioner for Taking Affidavifs for as'may be)

\

N. JOAN KASOZI,(LSO#70332Q)
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This is Exhibit “E” referred to in the Affidavit of JUAN
GUILLERMO GUTIERREZ sworn March 22, 2020.

Commissioner for ‘I‘akﬁ’:gﬂﬁ" dabitd (or as\ma%_/
N. JOAN KASO§! {(LSQ#70332Q)



Court File No. CV11906200CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

BETWEE N:

MARGARITA CASTILLO
Applicant
and

XELA ENTERPRISES LTD., TROPIC INTERNATIONAL LIMITED,
FRESH QUEST, INC., 696096 ALBERTA LTD., JUAN GUILLERMO
GUTIERREZ and JUAN ARTURO GUTIERREZ
Respondents

This is the CrossExamination of MARGARITA
CASTILLO, the Applicant herein, on affidavits sworn the
17th day of January 2011 and the 9th day of September
2011, taken at the offices of Network Reporting &
Mediation, One First Canadian Place, Suite 3600, 100
King Street West, Toronto, Ontario, M5X 1lE3, on the
17th day of April, 2012.

APPEARANCE S:
Jeffrey S. Leon For the Plaintiff

Jason W.J. Woycheshyn

Peter Manderville for the Respondents
Mark Crane

Also Present: Juan J. Rodriguez, Esqg.
Juan Guillermo Gutierrez
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April 17th, 2012 Margarita Castillo

Upon commencing at 10:04 a.m.

MARGARITA CASTILLO; Sworn.

CROSSEXAMINATION BY MR. MANDERVILLE:

Q. Will you state your name for the
record, please, ma'am?

A. Margarita Castillo.

Q. Ms. Castillo, you're an applicant in a
legal proceeding in Ontario Superior Court, court
file number CV11906200CL?

A. Yes.

Q. And you're the applicant in that
proceeding?

A. Yes, I am.

Q. In connection with that proceeding, you
have sworn three separate affidavits?

A. Yes.

Q. Just so you know, it's not really a
memory test.

A. No.

Q. If you're not sure, I'll refer you to
something and... Before we began, your counsel Mr.
Leon and I agreed that we would mark the various
application records and responding records as

exhibits and just refer to the contents by
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individual tab number.
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April 17th, 2012 Margarita Castillo

Correct, Mr. Leon?

MR. LEON: Yes, subject to I don't think
there are any documents here that are in dispute in
terms of the authenticity, but why don't we just
mark it, and if there are, I'll let you know.

MR. MANDERVILLE: We can raise it at the
time.

MR. LEON: I don't mind if we mark your
clients' application record, but there are some
documents that may be disputed documents, so I just
want to make it since this is a
crossexamination rather than a discovery, I don't
want the suggestion by marking it somehow we've
accepted that they're admissible in the proceeding.

MR. MANDERVILLE: I'm content with that. I
suspect I'll raise a similar caution when the time
comes.

BY MR. MANDERVILLE:

Q. Ms. Castillo, I'm showing you Volumes 1
and 2 of your application record.

A. Yes.

Q. Mr. Leon, I'd like to make this Exhibit
1, both of them, or one will be Exhibit 1, Volume

2, tab such and such and so on.
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MR. LEON: Okay. What are you marking,
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April 17th, 2012 Margarita Castillo

10

11

Exhibit 11 and 127

MR. MANDERVILLE: Sure.

MR. LEON: Maybe what makes most sense is
to mark her or, sorry, the applicant's motion
material or application material with numbers and
yours with letters and that way there's no

MR. MANDERVILLE: For the purpose of this
examination.

MR. LEON: For the purpose of this
examination, yes.

EXHIBIT NO. 1ll: Application Record,
Applicant.

EXHIBIT NO. 12: Application Record
Applicant.

BY MR. MANDERVILLE:

Q. Ms. Castillo, I'm showing you a
document entitled "Reply Application Record."

A. Yes.

Q. This will be Exhibit 2.

EXHIBIT NO. 2: Reply Application Record.

MR. LEON: Yes.

BY MR. MANDERVILLE:

Q. Ms. Castillo, I'm showing you a
document entitled "Second Reply Application

Record."
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A. Yes, I see.
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12

13

14

15

16

Q. Mr. Leon, this will be Exhibit 3.

MR. LEON: Yes.

EXHIBIT NO. 3: Second Reply Application
Record.

BY MR. MANDERVILLE:

Q. Ms. Castillo, I'm showing you a
document entitled "Responding Application Record,
Volume 1."

A. Okay.

Q. I'm also showing you a document
entitled "Responding Application Record, Volume 2."

A. Okay.

Q. We have agreed that these will be
marked Al and A2.

EXHIBIT Al: Responding Application
Record, Volume 1.

EXHIBIT A2: Responding Application
Record, Volume 2.

MR. LEON: Yes.

BY MR. MANDERVILLE:

Q. Ms. Castillo, I'm showing you a
document entitled "Supplemental Application
Record."

A. Yes.
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Q. Mr. Leon, this will be Exhibit B.
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MR. LEON: Yes.

EXHIBIT B: Supplemental Application

Record.

MR. LEON:

be Supplemental Respondent to Reply Affidavit.

MR. MANDERVILLE: I appreciate you

overlooking that.

BY MR. MANDERVILLE:

18 Q.

document entitled

Gutierrez,
A.

19 0.

Lastly, Ms. Castillo I'm showing you a

sworn September 27th, 20112

Yes.

Mr.

Leon, this will be Exhibit C.

MR. LEON: Yes.

EXHIBIT C:

Affidavit Juan Guillermo

Gutierrez, Sworn September 27, 2911.

BY

20 Q.

21 0.

22 0.

education?

A.

MR. MANDERVILLE:

Ms.

Yes,

Castillo, you've been sworn today?

I have.

What is your date of birth?

May

Have you completed your high school

No,

30, 1958.

I didn't finish high school.

Although technically it should

"Affidavit of Juan Guillermo
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Q. What is your highest level of education
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24

25

26

27

28

29

30

31

you completed?

A. I went to the equivalent of Grade 8 and
then I went into I did three years of
secretarial school.

Q. Okay.

A. Bilingual secretarial school.

Q. Spanish and English?

A. Yes.

Q. Where was the secretarial school? Was
that like a community college?

A. No, it was a specific school for
secretarial.

Q. This is in Guatemala City?

A. That's correct.

Q. Did you graduate from that program?

A. I did.

Q. And you have three daughters?

A. I do have three daughters.

Q. What are their ages, please?

A. The oldest is 30, the middle one is 27
and the youngest is 22.

Q. I understand that after you completed
the secretarial school program you went to work for

your father?
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A. Yes. That wasn't my original plan, but
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33

34

35

36

37

38

that's how
Q.
father you
and I take
18 or 197
A.
Q.

10

Margarita Castillo

I did, yes.
And according to an affidavit of your
went to work for him in or about 1977,

it at the time you would have been age

Yes, that's correct.

And you met your husband, Ricardo, at

your father's offices?

A.

Q.
IBM at the

A.
IBM.

Q.

Yes.
And he was a typewriter salesperson for
time?

He was office products salesman for

To your knowledge, what is Ricardo's

level, highest level of education?

A.

He finished high school and then he

went into university in Idaho, Moscow, Idaho. And

then

0.

A.

Sorry, where?

Moscow, Idaho. And then he started law

school in Guatemala.

0.

A.

Q.

Did he obtain a degree in Idaho?
I'm not I believe he did.

Did he complete law school?
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39

40

41

42

43

44

that was about the time that we moved here, so he
never went back and finished.

Q. And you and Ricardo married in October
19807

A. Yes, that's correct.

Q. And your first daughter, the 30year
old was born in November of '81?

A. Yes.

Q. And at that point you ceased working
outside the home?

A. I still after maternity leave, I
still came back to work but I was asking for time
to go, and so that's why my father told me that it
would probably be better that I go do a very
important job that was take care of my daughter.

Q. So would it be accurate for me to say
that you left the workforce in or about 19822

A. Yes, that's accurate.

Q. At the time of your wedding your father
bought you and Ricardo a home in Guatemala City?

A. Yes.

Q. We've seen that your father decided to
leave Guatemala in 1982; correct?

A. That's correct.
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Q. At the time, if my arithmetic is
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46

47

48

49

50

51

52

correct, you were 24 years old?

A. Yes.

Q. One child or two grandchildren now?

A. One.

Q. At the time your father decided to
leave Guatemala, what was Ricardo's source of
income at the time?

A. He was working for IBM.

Q. When your father elected to leave
Guatemala, you decided that you wanted to move with
your parents as well?

A. Yeah, he told me the idea and we agreed
that it's was a good opportunity, so we decided
to do it.

Q. I understand that ultimately your
father settled in Toronto in 19847?

A. Yes.

Q. And you did as well?

A. Yes, I came two months later.

Q. From 1982 to 1984, your father at least
resided primarily in Miami; is that correct?

A. Yes.

Q. Where did you live?

A. We were in Miami, too, but coming back
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and forth to Guatemala.
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53 Q. Did you have your own place in Miami or
did you live with your parents?
A. No, at some point we rented our own
apartment.
54 Q. Upon moving to Toronto, your father

Arturo gave you and Ricardo a house?

A. Yes.
55 Q. He bought it for you?
A. Yes.
56 Q. He also gave you shares in his
business?

A. Yes, he did.
57 Q. And he gave you an income stream from
the business?
A. Yes, that's how it was.
58 Q. At some point he also gave you and
Ricardo a cottage in the Muskoka area?
A. He helped us buyed it buy it
Reporter Appeals.
A. Yes, he did.
MR. LEON: No, repeat what you said.
THE DEPONENT: Oh, yes, he helped us to buy
the cottage in Muskoka.

BY MR. MANDERVILLE:
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Q. Did you and Ricardo put up some of the
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60

61

62

63

64

price of the cottage?

A. Not at that time.

Q. And I take it upon moving to Toronto
you elected to stay at home and raise your
children?

A. Yes, I stayed at home and raised my
children, to which I feel very lucky to have been
able to do it.

Q. And Ricardo was hired by your father to
work at your father's business?

A. Yes.

Q. Now, we know you became a director of
Xela in 2007. I believe it was May. Is that
correct?

A. I don't remember the exact date, but
yes, that sounds correct.

Q. From 1984, when you first arrived in
Toronto, until 2007, what involvement did you have
in the family business?

A. Before 2007 I was already going
sometimes to the board meetings just to listen
because I expressed to my father that I would like
to learn more about the business.

Q. How frequently would you do that?
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A. TI think every board meeting that there
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65

66

67

68

69

70

was.

Q0. So from 1984 to

A. Oh, no, it was more I was elected a
director in 2007, so I think, if I remember
correctly, maybe 2006 I started going.

Q. And prior to 2006 would you go?

A. No. I would go to the office
occasionally but...

Q. Prior to 2007, how closely would you
say you monitored the company's affairs?

A. I did not personally monitor them.

Q. How frequently would you ask Ricardo
what's going on at the office?

A. Cannot pinpoint how frequent it was
because I know that he wanted to whenever he
came home from the office, it was family time in
his mind, so we didn't talk about business.

Q. Would it be fair for me to suggest that
from 1984 until 2006 at least, you generally did
not concern yourself with what was going on in the
business?

A. Oh, no, I was always curious to know
how things were going.

Q. Who would you ask about it, if not
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Ricardo?
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72

73

74

75

76

A. My father.

Q. How frequently would that happen?

A. I don't know exactly how frequency. I
cannot say exactly how many times or anything like
that.

Q. And until and I want to divide
between, say, before 2006 and afterwards. Until
2006 would you ever ask about the financial status
of the business or the financial statements or
anything like that?

A. Not that I remember. I know in '96
when there was the estate freeze, I know at that
time I learned more.

0. Yes.

A. Mmhmm.

Q. Yes, and we'll talk about that.

A. Okay.

Q. I want to take a look at your first
affidavit which is in Volume 1 of the application
record, so Exhibit 11. 1It's at tab 2.

If you turn to the back of it, page numbered
88, and that's your signature on the back of it?

A. Yes, that's my signature.

Q. It indicates that it was sworn on
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January 17th, 20112

NETWORK REPORTING & MEDIATION (416) 3590305



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

April 17th, 2012

77

78

79

80

81

82

A.

0.

Margarita Castillo

That's correct, that's what it says.

And at the time you swore to Mr.

Woycheshyn that everything in the affidavit was

true?

A.

Q.

Yes, I did.

The exhibits or the affidavits in the

materials that we've marked as letter exhibits,

have you read those affidavits?

brother and

Yes, I did.

Affidavits of your father and your
Mr. Korol?

Yes, I did read them.

And Mr. Shields as well?

Yes.

Mr. Leon, I would like to you get Ms.

Castillo Exhibit A2, please, the Responding

Application

Record, Volume 2.

In particular, Ms. Castillo, I would like

17

you

to turn behind tab 2 which is the first affidavit of

Juan Arturo

A.

0.

Gutierrez, sworn June 17, 2011.

Yes.

And first off I should caution you some

of the paragraphs are misnumbered in this

affidavit.

There appear to be two paragraphs 2 and
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two paragraphs 3.
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83

84

85

86

87

88

A. Yes, I see that.

Q. So to make sure we know what we're
talking about, I'll sort of draw your attention to
which I am referring to so you know.

A. Okay.

Q. The first paragraph 3 under the
heading, "Family History of the Gutierrez Group in
Guatemala"

A. That's page 2, yes.

Q. Correct. That be a good way to go
about it. Have you read that paragraph of your
father's affidavit?

A. Yes, I read it.

Q. Did you read Exhibit A with his lengthy
letter that provides an account of the family
history?

A. Yes, I read that letter.

Q. And that letter is written in the
latter part of 1998 according to your father?

A. Yes. It says yeah, it says the
letter, it's not dated, but that's what he says
here in the application.

Q. Would it be fair for me to suggest that

you were not aware of the family history at the
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time you swore your initial affidavit?
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90

91

92

A. No, I knew the family history.

Q. You would agree with me that your
father, having written that letter of the family
history in 1998, 13 years before your application
started, obviously the letter was not prepared with
the idea of responding to your application;
correct?

A. That's correct.

Q. I'd like you to keep your father's
affidavit handy because we'll refer back to it.

I'm going to turn to your first affidavit,
please. Now, paragraph 6, you indicate:

"In 1989 Ricardo, one of his colleagues

and I founded Tropic International Ltd., a

separate company from the family business."

Do you see that?

A. Yes, I see that.

Q. At the time you swore this first
affidavit, were you aware of the history of Tropic
that your father recounts in his affidavit?

A. No, I wasn't aware.

Q. I take it then you weren't aware of the
circumstances behind the startup and the failure of

your husband's partnership with Charles Graham?
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A. I knew that the business didn't go the
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94

95

96

97

98

way they would wanted it to go.

Q. Did you understand at the time you
swore your first affidavit, did you understand that
your husband did not put up any financing for the
Tropic venture?

A. Yes, I understood that.

Q. Did you understand at the time you
swore your first affidavit that Xela or your father
had financed the Tropic venture from the startup?

A. Yes, that's what I knew.

Q. Did you understand when the initial
Tropic venture with Mr. Graham failed that Xela
paid off all the losses arising from the startup?

A. Yes, that's what I was told.

Q. And is it your understanding that your
husband Ricardo never put up any consideration for
the shares he had in Tropic?

A. Yes, the same way I never put anything
for anything else that my father gifted us.

Q. So, yes, you did understand that?

A. Yes.

Q. Mr. Leon, I apologize, but I want to
take about four minutes, maybe even three.

MR. LEON: All right.
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Recess at 10:42 a.m.
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100

101

102

BY MR. MANDERVILLE:

Q. Ms. Castillo, before we broke, we had
taken a look at your father's first affidavit and
generally paragraph 3 on page 2 of it.

A. Yes.

MR. LEON: You've referred her to it. I'm
not sure she read it.

BY MR. MANDERVILLE:

Q. If you want to read through it, by all
means.

A. Okay, I'm ready to go.

Q. Before you became a director of Xela, I
take it you were well aware of the longstanding
dispute between your father and Xela, on the one
hand, and your father's nephews, your cousins in
Guatemala, on the other hand?

A. Yes, I was aware of that dispute.

Q. Before you became a director, you were
aware that Xela and your father contend that they
were owed a considerable amount of money, perhaps
in the hundreds of millions of dollars, by your
cousins?

A. Yes, that's what I understood from the

information that I had.
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Q0. And you knew before you became a
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105

106

107

108

director this was a significant dispute, a
significant source of discontent with your father
and with the company?

A. Yes, I knew that.

Q. Would you agree with me that if Xela is
owed perhaps hundreds of millions of dollars by the
nephews and their companies, it is in the best
interests of the corporation to try and obtain it?

A. Yes, I believe it would be in the best
interests of the company to resolve that matter.

Q. I'd ask you to take a look at paragraph
9 of your father's affidavit, first affidavit.

It's at page it begins at page 10.

A. Okay. Could I read it?

Q. Oh, absolutely.

A. I have read it.

Q. At the time you swore your first
affidavit, Ms. Castillo, were you aware of your
father's and perhaps your brother's dissatisfaction
with Ricardo's performance at the company?

A. Not to this point.

Q. Were you aware that it's contended that
he would play computer games during board meetings?

A. I wasn't present at those board
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meetings, so I would not be able to say if that's
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110

111

112

113

the fact or not.

Q. You were not aware that that is the
assertion?

A. No.

Q. And in the same volume, Exhibit A2,
can you turn to tab 4, please. That is the
affidavit of your brother Juan Guillermo Gutierrez,
sworn June 20th, 20117?

A. Yes, I see that.

Q. Turn to paragraph 15 of that affidavit,
please. 1It's at page 8.

A. Paragraph 15?

Q. Yes, that's right, and by all means
take your time and read it.

A. I have read it.

Q. I take it at the time you swore your
first affidavit, you were not aware of the facts
set out by your brother in paragraph 15 that you've
just read?

MR. LEON: Well, you're not asking her, are
you, to acknowledge those are facts? You're just
saying is she aware of those statements?

MR. MANDERVILLE: Fair enough.

BY MR. MANDERVILLE:
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Q. With your counsel's qualification I'l1l
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rephrase. At the time you swore your first
affidavit, am I correct that you were not aware of
the sorts of statements that your brother sets out
in paragraph 15 of his affidavit?

MR. LEON: Well, sorry, I don't want to
interrupt. There's a lot of statements there. Can
you just maybe explain to the witness she doesn't
have to answer "yes" or "no".

BY MR. MANDERVILLE:

Q. Sure, I'll okay. Your brother
contends at paragraph 15 of his affidavit that
Ricardo, your husband, used Xela's corporate credit
card to fund a trip with your daughters to the
World Cup in 2006, including plane tickets and many
of the expenses during their stay in Germany,
including restaurant bills.

At the time that you swore your first
affidavit, were you aware of that assertion?

A. I'm aware that when he made that trip
he would use the corporate card sometimes because
of the bigger credit limit, but I am as far as I
know, everything was accounted as it was a
personal. He never tried to put it as a business

expense or anything of the sort.
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Q. To your knowledge, did he reimburse the
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company for those expenses?

A. I don't know how he accounted for those
expenses but...

Q. Fair to say that you don't know if he
did or not?

A. No, I don't know.

Q. Your brother Juan Guillermo also
contends in paragraph 15 of his affidavit that your
husband Ricardo used company funds to pay for a New
Year's trip to Australia and for his daughter
Daniella's school in Australia.

At the time you swore your first affidavit,
were you aware of that assertion concerning your
husband?

A. I am aware that he used the credit
card, the corporate credit card to pay for the
initial semester of her schooling due to the fact
that, like I said again, there was not enough time
to send a wire transfer, so the easiest was to use
a credit card in order to assure her placement in
the program, and then due to the fact of the larger
credit limit we used the card.

Q. Again, I take it, you're not aware as

to whether or not those funds were reimbursed to
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121

122

123

A. No. Like I said before, I'm not
exactly sure how they accounted for those because
he wasn't the only one using the corporate credit
card for personal uses.

Q. Well, no, I understand your response.
My question was I take it you're not aware as to
whether or not he reimbursed the company for those
personal expenses?

A. No, I'm not aware of that.

Q. Well, is there anything from preventing
Ricardo from increasing the credit limit on his
personal cards?

MR. LEON: You are asking her whether she
knows whether there was?

THE DEPONENT: Well, I don't know.

BY MR. MANDERVILLE:

Q. To your knowledge?

A. No, I don't know why he wouldn't do it
or why he didn't do it.

Q. Now, you subsequently became a director
of the company, and upon becoming a director, if
not before, you came to understand that as a
director you had certain duties and obligations to

the company?
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A. Yes, that was my understanding.
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REFUSAL

127

128

Q. Well, you knew that as a director you
were to prefer the company's interests to your own
personal interests?

A. In company matters, yes.

0. Correct?

A. Yes.

Q. Would you agree with me that if the
company was not reimbursed for personal expenses
like your daughter's tuition or trips to Australia
or Germany, that would not be appropriate?

MR. LEON: Well, don't answer that. That's

a question of law.

BY MR. MANDERVILLE:

Q. Based on your experience as a director,
Ms. Castillo, would you agree with me that using
corporate funds for personal expenses is not
something a director should be doing?

MR. LEON: Again, I don't think that's a
proper question to the witness.

BY MR. MANDERVILLE:

Q. What's the nature of your objection to
that question, Mr. Leon? I don't think it's a

question of law. I just want to have you clarify.
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MR. LEON: Well, either you're relating it
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132

to specific facts or you're asking a theoretical
question. Either way there's a problem.

BY MR. MANDERVILLE:

Q. During your time as a director of Xela,
Ms. Castillo, was it your understanding that you
could use corporate funds for personal expenses?

A. No, I did not use any corporate funds.

Q. Was it your understanding that that was
permitted or not permitted?

A. The way that the company was run, I
didn't see anything wrong about doing it. I did
not do it personally because I did not have any
access to credit cards or anything like that from
the corporate.

Q. Was it your understanding and your
counsel may want me to rephrase, but I'll give it a
shot. Was it your understanding that, if corporate
funds were used for personal expenses, they were to
be reimbursed to the corporation?

A. I don't know how what arrangements
were made regarding that, so I cannot answer that
question.

Q. What was your understanding?

A. No, I told you, I don't know how they
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went about it or how they accounted for it in the
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134
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company, so I don't know.

Q. Do you dispute your father's and
brother's assertion in their affidavits that when
your husband was confronted with these allegations,
he elected to resign from the company?

A. I don't know exactly if he was
confronted or when he was confronted, but I know
that he was thinking about resigning way before it
happened. So I don't see why that would be said
that that was the matter.

Q. I'm not sure you have answered my
question. I know you have given me your answer.
My question was do you

MR. LEON: Sorry, go ahead.

BY MR. MANDERVILLE:

Q. Do you dispute the assertion by your
father and by your brother in their affidavits that
when your father confronted your husband over
perhaps improper expenses, your husband elected to
resign from the company?

MR. LEON: I think she did answer it, but
she can answer it again.

THE DEPONENT: Well, like I said, I know

from conversations with my husband that he was
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thinking about resigning because he wasn't happy
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137

138

139

there anymore. I don't I don't think he was

in I don't know if or when he was confronted

about that, if that was the case, which, to my
knowledge, it wasn't the case.

BY MR. MANDERVILLE:

Q. And your husband has never advised you
of this sort of thing?

A. No.

Q. Now, have you ever heard of a business
called Digalta?

A. Yes, I am aware of that business.

Q. At the time you swore your first
affidavit, were you aware of the transfer of
Digalta to your husband by your father?

A. Yes, I'm aware of that.

Q. What is your understanding of why
Digalta was transferred to Ricardo?

A. It was actually transferred to a
company that we it's not in Ricardo's name.

It's in a company in all our names, namely Ricardo,
my daughters and me under a trust and it's we
actually bought Digalta from Xela at that time.

MR. LEON: Xela is also sometimes

pronounced Xela. It's the same word, Xela.
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THE DEPONENT: I did the Spanish
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pronunciation.

BY MR. MANDERVILLE:

Q.

A.

So
but that's
Xela.

Q.

A.

Anglophones mispronounce it as Xela.
I'll remember to say Xela.
it was a transaction made like we got

our company actually bought Digalta from

In return for what?

There is a promissory note that we are

going to pay when the time comes.

Q.
matures in
A.
Q.

Digalta in

This is the promissory note that
20137

I believe that's the date, yes.
When Arturo says he offered Ricardo

return for the transfer of the Tropic

shares to you, do you dispute that?

A.

it was not

0.

executed?

A.

previous to

That's what he offer at the time, but
exactly like that.

What's your understanding of how it was

Well, the transfer of Digalta was done

he transferred to the shares to my

name. It wasn't an exchange one for the other.

That's what I meant.
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Q. When did the transfer of Digalta take
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147

148

149

place?

A. I don't remember the exact date.

Q. Can I ask you to turn to paragraphs 10
and 11 of your father's first affidavit, please.

A. Which is page?

Q. Sorry, page 11.

A. Page 11.

MR. LEON: Here, let me help you find it.

THE DEPONENT: Yes. And you said paragraph
number?

BY MR. MANDERVILLE:

Q. Paragraphs 10 through 12 actually.
It's on page 11.

A. Can I read it?

Q. Yes, absolutely.

MR. WOYCHESHYN: You might want to clarify
on the record, Mr. Manderville, that Exhibits Al
and A2, the actual records aren't numbered. So
the page references that you are referring the
witness to aren't the page numbers of the
respective affidavits.

MR. MANDERVILLE: That's correct. Thank
you.

THE DEPONENT: Is it 10 to 12?
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BY MR. MANDERVILLE:
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151

152

Q. Yes, it is.

A. I have read them.

Q. Do you accept the accuracy of what is
set out in paragraphs 10 through 12 of your
father's affidavit?

MR. LEON: Again, I don't think it's a fair
question when there's that much set out there to
just ask the broad question as you've asked,
particularly since she's already told you her
understanding. If you want to ask her specifics,
you can.

MR. MANDERVILLE: Well, Mr. Leon, I think
your client can answer "yes" or "no" or "I don't
know" or "some but not all," can she not, and then
we can move on from there?

MR. LEON: Okay. Go ahead and we'll see
where we get to.

THE DEPONENT: What was your question?

BY MR. MANDERVILLE:

Q. Do you accept the accuracy of what your
father has deposed to in paragraphs 10 through 12
of the affidavit we're looking at?

A. No, I don't agree with everything he

says here.
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Q. Now, two options, I suppose.

NETWORK REPORTING & MEDIATION (416) 3590305

Are there



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

34

April 17th, 2012 Margarita Castillo

154

155

156

things he says here you simply do not know about
and then some things you say are inaccurate?

A. I said I didn't agree with the way he
puts it here.

Q. Paragraph 10 states:

"Margarita asserts in her affidavit that

she acquired these Tropic shares from

Ricardo in 2008. This is untrue.

Margarita did not 'acquire' anything

from Ricardo, her husband, because she

did not pay anything for the acquisition.”

It's accurate that you did not pay for the
acquisition; correct?

A. I remembered there being a nominal
amount of $1, I guess, for the transfer between
husband and wife.

Q. Okay.

A. That's probably why I came up with the
word "acquire."

Q. Okay. He goes on:

"She" meaning you "was the

transferee of Ricardo's shares in

Tropic at my insistence in order to

rectify the original oversight
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because those shares in Tropic were
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158

beneficially owned by Xela from the

beginning."

Do you accept the accuracy of that?

A. I would put it more that I understood
that he wanted them to be in my name, not
necessarily that they were Xela owned in the
beginning.

Q. He goes on to say:

"Noticeably missing from Margarita's

affidavit" and this is the first

affidavit you swore "is any mention

of the Digalta transaction which is

covered by the affidavit of Xela's

CFO Mark Edward Korol, and which I

mention here again."

Do you agree that you don't mention the
Digalta transaction in your first affidavit?

A. No, I did not mention the Digalta
transaction in my affidavit because I felt it
wasn't what the affidavit was about.

Q. Paragraph 11 of your father's affidavit
says:

"Shortly after Ricardo's departure from

Xela, I asked Ricardo to transfer his
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shares in Tropic to Xela. Ricardo
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refused."

Do you accept the accuracy of that?
A. Yes.

Q. "As a compromise, I suggested to
Ricardo that he transfer the Tropic
shares to his wife Margarita for the
benefit of Xela, and in exchange Xela
would transfer to him Xela's interest
in the Russian real estate venture
called Digalta. Ricardo accepted."
Do you accept the accuracy of that statement?

A. Yes, that's what it happened, but I

don't think it was exactly in exchange of.

160

Q. How would you put it?

A. Because like I told you, I he didn't

get Digalta in exchange of Tropic because Digalta

is a different transaction and he's going to repay.

161

Q. "Ricardo then transferred his shares

in Tropic to Margarita and he executed
general releases in favour of Xela and

others for any and all claims relating

to Tropic and Fresh Quest."

Do you accept the accuracy of that statement?

A. Yes, as far as I remember, that's what
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happened.
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Q. At paragraph 12, he goes on to say:
"With respect to Digalta, it had assets
of approximately $900,000, of which

approximately $600,000 was held in cash."

Do you accept the accuracy of that statement?

A. That I cannot comment because I don't
know what the specifics were, the financial
situation of Digalta at the time.

Q. "Digalta generated approximately
$300,000 in yearly net income." Do you accept the
accuracy of that statement?

A. It would be the same as my previous
statement. I'm not aware of the financial
situation of Digalta at the time.

Q. Since the transfer of Digalta to your
husband Ricardo, is it fair for me to presume that
he is obtaining an income stream from Digalta?

A. Yes.

Q. Your father goes on to state:

"At my direction, Xela transferred its

interest in Digalta in exchange for a

promissory note of only $400,000 from

Ricardo's Cyprus holding company which

matures in 2013, and which I believe
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will be uncollectible."”

NETWORK REPORTING & MEDIATION (416) 3590305



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

38

April 17th, 2012 Margarita Castillo

166

167

168

Do you accept the accuracy of what is set out
there?

A. I don't accept the accuracy of saying
that it will be uncollectible. I don't understand
why he would make that statement.

Q. Take away the "I believe it will be
uncollectible." Do you accept the accuracy of the
remainder of that sentence?

A. Yes.

Q. Goes on to say:

"Digalta was worth much more than the

promissory note, but I understood it

would create a tax problem (taxable

benefit for Ricardo) if we did not

stipulate to a number for the transfer."

Do you accept the accuracy of that statement?

A. I am not aware of what were the price,
the numbers or anything in that transaction. I'm
not aware of what it was.

Q. Okay. "I did this because as I had

always done in the past I wanted to know

that my daughter and her family were well
taken care of, and upon Ricardo's

departure from Xela I wanted to give
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him the opportunity to again make
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170

something of himself and to be a

selfsupporting man."

Do you accept the accuracy of that statement?

MR. LEON: How can she say what he thought?

MR. MANDERVILLE: Well, the answer may be,
"I don't know."

THE DEPONENT: Yeah, I don't know what he
was thinking.

BY MR. MANDERVILLE:

Q. Certainly it's true that in the past
your father had taken steps to help you financially
and to look after you as best he could?

A. Yes.

Q. Your father goes on to state:

"By giving him Digalta in Russia with

substantial cash in hand, yearly net

income of approximately $300,000, I was

hoping to ensure his ability to support

my daughter and my grandchildren."

Do you accept the accuracy of that statement?

A. I don't like the fact that he says "by
giving" because it's a business transaction that
will be concluded at the time when the promissory

note is finished. So when it says "by giving" I
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feel that it sounds like he is saying that he just
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172

173

174

175

176

gave it to Ricardo.

Q. Okay.

A. And besides that, it was the company
that while he was working in Xela, that's what he
was taking care of and it was successful company
because of his management.

Q. You've used the words "his" a lot?

A. I meant he was the one doing that part
of the business.

Q. "He" being Ricardo or "he" being
Arturo?

A. Ricardo. He was the one travelling.
Ricardo was the one travelling to Russia and had
the contacts over there.

Q. And Digalta is a real estate company in
Russia?

A. Yes, I think you can say it's a real
estate, yes. It has buildings and rents offices.
Rents the buildings to rent the offices.

Q. So you take exception to his suggestion
that he gave Ricardo Digalta?

A. Yes.

Q. Instead you would say the $400,000

that's been promised to be paid next year
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A. Yes, because it's
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178

MR. LEON: Let him finish his question.

THE DEPONENT: Sorry.

BY MR. MANDERVILLE:

Q. You would say that the $400,000 that's
been promised to be paid next year would be the
consideration for Digalta?

A. That's a transaction that was
stipulated at the time, the money that was
stipulated, and it's hurtful for me to read that he
says that he believes it will be uncollectible.

Q. If you turn back to paragraph 9 of your
father's affidavit at page 10, please. You see
halfway down the page in that paragraph your father
makes reference to:

"We also had a venture in Russia involving

retail hardware and Ricardo was given that

project to oversee. That ended in a

dispute with a local partner and a lawsuit

filed in Ontario which Xela had to pay to
settle."

Is that referring to Digalta?

A. I'm not sure what refers to it, but I
don't know if it was related to Digalta or not or

it was a separate entity. I don't know that.



25

179

Q. During your time as director, did you
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become aware of whether or not Xela had any more
than a single business venture in Russia?

A. Not that I know of that I can remember.

Q. Were you aware of any of Xela's
business ventures in Russia?

A. Yes, I was aware of them.

Q. Any other than Digalta?

A. Well, at the time of I heard about
this other venture that is mentioned here.

Q. But you don't know what the name of
that one was?

A. Don't remember the name.

Q. Now, you said to me earlier this
morning that in 2006 you started to attend some
directors meetings?

A. I think that's the accurate date, yes.

Q. This was while Ricardo was still a
director?

A. Yes.

Q. And you would both go together?

A. Yes.

Q. What was your incentive to start
attending directors meetings?

A. I wanted to learn more about the
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business.
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Q. Well, why in 2006? What prompted you?

A. I don't know exactly why the date is so
significant in that. I cannot pinpoint why it was.

Q. No single event spurred you to start
attending?

A. Not that I can think of.

0. And I take it the other Xela board
members never objected to your attending?

A. That I don't know.

Q. Well, did anyone ever say in your
presence, "She is not a director. I don't want
Margarita to be in attendance"?

A. Not that I can remember them saying
that.

Q. Were you not, in fact, invited by
Arturo to start attending?

A. Yes, that's probably true.

Q. You became a director in 2007 and you
think it was in or about May; correct?

A. Yes.

Q. How frequently did the board meet?

A. Every three months, I believe, because
it was about four times a year.

Q. And up until February 2010 did you
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attend all the meetings?
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A. As far as I can remember, yes.

Q. And you received $5,000 per month as a
director's fee?

A. That's correct.

Q. And in addition you also received a
monthly draw from the company?

A. Yes.

Q. How much would that be?

A. $26,800.

Q. Per month?

A. Yes.

Q. Typical directors meeting, how long did

A. We go the whole day from 9:30 until

Q. You've stated in your second affidavit
that you did not receive a salary in addition to
the monthly draw and the director's fee because you
did not act in a management capacity?

A. That's correct.

Q. In advance of each directors meeting
you would receive a package of information?

A. Yes, I would. I would receive it the

night before.
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0. And that information included minutes
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of previous meetings?

That's correct.
And financial details of the companies?
Yes.

And I understand that you're not on the

audit committee of the board?

That's correct.
That's correct you were not?
Yes, I'm sorry, yes, I wasn't on that.

It's not your fault. That was an

awkwardly phrased question. But the audit

committee would present a summary of their

deliberations at each board meeting?

A.

Q.

meetings?

Yes, I believe some of them.

Did you pay attention at the board

I did.

Did you read all the materials provided

I did.

So if my arithmetic is correct, and the

board met quarterly and each meeting would be

about a full day in duration?

A.

Yes, that's correct.
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Q. So as a director about four days a
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year

A. That's accurate.

Q. in attendance? And you understood
that your brother Juan Guillermo was chief
executive officer of the company during your time
as director?

A. Yes, that's what I knew.

Q. Fair to say that he devoted most of his
time to running the business?

A. Yes.

Q. Do you believe he should be compensated
for the time he spends running the business?

A. Yes. Why not?

Q. Do you believe his compensation for
running the business should be different than yours
for being a director?

A. At the time that I was that that was
mentioned to me I thought it was it should be
like that. I'm never opposed to that or questioned
it.

Q. So you accept that given that Juan is
running the company, it's fair for him to receive a
different measure of compensation than a director?

A. Yes. I never questioned that.
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Q. Bear with me one second.
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220
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MR. LEON: Maybe this could we take the
morning break? Is that

MR. MANDERVILLE: Sure, that's fine.

Recess at 11:18 a.m.
Resuming at 11:29 a.m.

BY MR. MANDERVILLE:

Q. Ms. Castillo, we were talking about
your tenure as a director of Xela. During your
time as a director who were the other directors?

A. There was Mr. Bill Dover. No, I'm
sorry, no, he was an advisor. Carl Shields.

Q. Cal.

A. Oh, Cal. 1It's just Cal, sorry.

Q. Calvin.

A. And then my brother, my father and me.

0. What about Patrick Wilson?

A. I believe he was an advisor, too.

Q. You felt he was not a director?

A. I'm not sure exactly, but I always felt
that Patrick Wilson and Bill Dover were advisors.

Q. And when your father's affidavit
material suggests that there was your father, your
brother and you, and three others to make up six,

do you dispute that?
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A. Maybe I am mistaken. I don't know
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224

225
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227

exactly what there was, in what capacity the other
two were there.

Q. And your brother Juan, he was not on
the audit committee, was he?

A. That I don't know because I never I
didn't go to any audit committee meetings.

Q. Do you know who was on the audit
committee?

A. Yeah, I should rephrase that. I
believe that on the audit committee was Bill Dover,
Cal Shields and my father, but I don't know who
else attended, if anybody else attended the
meetings.

Q. And if I were to tell you that those
three were on the audit committee and that Mark
Korol, who you know to be the chief financial
officer of the company

A. Yes.

Q. and your brother, who you know to be
the CEO of the company, would attend on invitation
the audit committee periodically would that sound
correct to you?

A. That sounds about correct.

Q. So when you say at paragraph 83 of your
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first affidavit that you were the only member of
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the board not on the audit committee

A. Yes, I'm sorry, I don't need to look at
it. Could you repeat it?

MR. LEON: You should look at it.

THE DEPONENT: I should look at it? 83.
Oh.

BY MR. MANDERVILLE:

Q. You say, "Between 2007 and April 2010 I
was the only Xela director not on the audit
committee." Would you agree with me that's not
accurate?

A. That's how I understood it at the time.

Q. Would you agree with me now that that
was not accurate?

A. Well, you just told me that there were
two more members, so probably I wasn't taking
everybody's name as being a director.

Q. ©So to rephrase, you don't know whether
or not Patrick Wilson was on the audit committee?

A. I think he was not.

Q. And you don't know whether or not your
brother Juan was on the audit committee?

A. I don't know if he would attend the

meetings, if you are asking me that. I don't know.
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Q. I wasn't asking you that.
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A. Well, I wasn't there.

Q. I was asking you if you know whether or
not your brother Juan was on the audit committee?

A. To my understanding, it was the three
gentlemen that I said before.

Q. Now, Ms. Castillo, in all three of your
affidavits, I think, you take issue with some of
Xela's money being used to fund political causes in
Guatemala; correct?

A. That's correct.

Q. And Mr. Shields have you read
Mr. Shields' affidavit?

A. I did read it.

Q. He has sworn that the issue of
political expenses was discussed regularly at the
board and was a "hotly debated topic" I believe was
his turn of phrase. Did you read that?

A. Yes, I read that.

Q. So you agree with me that the political
expenses by Xela was not a secret?

A. No, it was not a secret.

Q. It was openly discussed at the board?

A. I would put it more like it was openly

talked, not discussed.
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any of the political expenses?

A. I did raise my objections to my father
privately.

Q. But never at a board meeting?

A. No, not at the board level. I could
add that sorry, I could add that because of the
way I was raised, I was not going to question or
oppose my father's views at the board level.

Q. Of the six board members, do you recall
any others expressing objections to the issue of
political expenses?

A. I don't recall that.

Q. Do you recall your understanding of
what Xela's rationale was for making political
expenses?

A. Yes, I could recall that.

Q. What is your recollection of why?

A. It was always said that he was for
helping the cause of the dispute about Avicola.

Q. The dispute with your cousins?

A. That's correct.

Q. Would you agree with me that in the
debates concerning political expenses the board

decided it was in the best interests of the company
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to make those expenses?
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A. I don't know if I can answer that
qguestion exactly like that because I don't remember
it being put to vote or a decision, and that really
surprised me because my father always told me that
politics was something that he would never get
involved into, and the fact that we left Guatemala,
we should forget about Guatemala.

So I could not understand, and I raised that
to him why and at the time I said we, because I

considered myself part of Xela, why we were getting

involved in something that he mentioned to me several

times that he considered not a good way to go.

Q0. But you understood that the hope was
that with the purchase of political influence, it
might assist in recovering the monies owed by the
cousins; correct?

A. That was how they how Juan put it at
the time at the board. I don't know if I could say
I agree or not agree because I didn't see the point
of doing that.

Q. You had no reason to disbelieve what
Juan said?

A. I did not agree with it but I didn't

disbelieve at the moment. I don't think it was
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necessary or accurate, that account.
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Q. You were concerned it might be throwing
good money after bad?

A. Could you rephrase that? I don't
understand.

Q. You were concerned that it might be
throwing good money, the political expenses, after
bad in an effort to recover a debt you might not be
able to recover?

A. That's probably not the way I would
have put it. I just felt

Q. How would you have put it?

A. Sorry, you interrupted me.

Q. I apologize.

A. I probably thought that it's not
exactly the way you said it. Like I was saying, it
was more that it was an expense that I didn't see
it being beneficial the way it was explained.
Because, first of all, we were already a number of
years out of Guatemala. So you know how things
are, out of sight out of mind. So not everybody
was concerned about what either my father or my
brother were doing. That's how I saw it.

Q. Similarly, in your affidavits you voice

concern of legal expenses Xela was incurring in
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their pursuit of the nephews or cousins?
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A. Yes.

Q. You understood that the company or its
subsidiary Lisa obtained a judgment in Bermuda?

A. Yes.

Q. Against companies controlled by your
cousins?

A. That's what it was explained to me when
the case came.

Q. You understood that the court in
Bermuda found that Lisa had been defrauded by
companies controlled by your cousin?

A. In that particular case, yes, that's
what I understand.

Q. You were pleased with the result from
the Bermuda court?

A. Yes, I was pleased. It was a good
thing for Xela.

Q. So at the time that Bermuda decision
came out, and you've heard about it, you understood
that your cousins had been defrauding your father's
businesses?

A. That's what I was told and that's how
it was explained to me.

Q. And you believed it?
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A. In that respect, yes, I believed it.
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Q. Do you have any reason to question your
father's assertion that he believes he's owed many,
many millions of dollars by your cousins?

A. I never said that I didn't believe what
he thinks in that respect.

Q. In your view, is that the case, that
your father is owed many, many millions of dollars
by your cousins?

A. I don't know anything about the
financial situation of the companies or the
financial aspect of that transaction, so I don't
I don't know. I'm not going to say how much it is
but yes, I believe it's quite a significant amount.

Q. And I think you told me before that you
believe it's in Xela's best interests to try and
take steps to collect that?

A. Yes.

Q. Ms. Castillo, in your first affidavit
you make assertions as to the state of your
father's health. You suggest it's deteriorating.
Do you have any evidence at all to substantiate
that?

A. I went I took him to a hospital more

than one time, so I know his health is not of a
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young man.
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Q. For what purpose?

A. A stent, a blockage in one of the
arteries.

Q. All right. 1Is that it?

A. Well, that's the two times that I went
with him to the hospital. More than I'm sorry,
it's more than two times. I actually flew with him
on an air ambulance to the Cleveland Clinic in
Cleveland, Ohio once. I also flew down to Florida
where they were during the winter for a specific
test. Don't recall exactly what time. And the
last time was when they called me to here in
Toronto, they called me if I could drive them to
Sunnybrook Hospital because he was having chest
problem, chest pain.

Q. There was concern about your father's
heart?

A. Well, I don't know his medical history,
but I know he has got cholesterol problems and he
gets blockage in his arteries.

Q. And he had heart surgery in the past?

A. He had a triple bypass in 1992, to
which I also went and accompanied him at the

hospital in Detroit.
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Q. What was the purpose of the trip to
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Cleveland?

A. He was the way I understood at the
time, he's been to the Cleveland Clinic on other
occasions and he wasn't feeling well. So instead
of going here to the hospital, he decided to go
back there where he already had a doctor.

Q. Do you understand the nature of his
ailment?

A. I don't have any medical knowledge, so
I don't understand exactly what it is.

Q. And you say, you swear that your
father's mental health has deteriorated in recent
years. Do you have any evidence at all to
substantiate that?

A. I believe I meant by forgetfulness
which that comes with age, and I didn't mean this
as any insult or anything. It's just a fact of
life.

Q. Anything other than forgetfulness?

A. I don't understand.

Q. I thought you were going to say you
can't remember.

A. No, I don't understand exactly what you

mean by that.
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Q0. Well, you say your father's health has
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deteriorated in recent years and you've told me
that you believe he is as he ages subject to
forgetfulness on occasion; correct?

A. TI'd say that he suffers with
forgetting.

Q. Is there anything else?

A. I don't know exactly what's your
question there because I have no medical knowledge,
so I would not be able to tell you.

MR. LEON: Why don't you read the
statement. He wants to know whether there is
anything else behind why you said what's the
paragraph?

BY MR. MANDERVILLE:

Q. Paragraph 3.

A. Sorry, what page was it?

0. 49.

A. 49.

Q. At the top right.

A. At the top.

Q. There's paragraph 3.

A. Okay, I read the paragraph.

Q. And you've told me on the subject of

the deterioration of his mental health that as he
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ages, he is subject to forgetfulness on occasion?
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A. Yes, that's what I said.
Q. Is there any other indication of how
you say his mental health is deteriorating?
A. Well, T would say mental health was too
broad. It's more like forgetfulness, like I said.
Q. When you say here, "My father's
physical and mental health has deteriorated in
recent years" and this is in January of 2011
when you swore his affidavit how do you say his
physical health has deteriorated in recent years?

A. Well, by the fact that he has had those
problems with arteries being blocked by
cholesterol.

Q. The bypass, you mean?

A. After the bypass he had other problems.
As far as I remember, when I went with him to
Sunnybrook Hospital I was present when the doctor
was there and by that time he already had about
seven stents on different arteries.

Q. For cholesterol issues?

A. That's what I understand, yes.

Q. Is it fair for me to say that your
father, to your knowledge, has not lost any of his

intelligence over the years?
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A. Not to my knowledge. That's fair to
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say. I didn't question his intelligence in any
way.

Q. One figure, one person who figures in
these affidavits somewhat prominently is a fellow
named Roberto Barillas. He is your nephew;
correct?

A. Yes, he is my nephew by marriage.

Q. Is it Ricardo's one of Ricardo's
siblings' sons?

A. Yes, his sister's son.

Q. How old is Mr. Barillas?

A. I have to do the math. He's 45 now.

Q. And he had led you to believe that he
was an accountant?

A. I know he is an accountant.

Q. If you have read the affidavit material
filed by my clients, you'll see that the
Institute relevant Institute in Guatemala
indicates that he has never completed his
accounting program?

MR. LEON: Well, there's no evidence from
that institute no admissible evidence from that
institute or record on this application.

So you can ask the question a different way,
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but I don't think it's fair to put it that way.
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BY MR. MANDERVILLE:

Q. So can I anticipate that you would take
the position that we don't accept the validity of
that particular exhibit?

MR. LEON: Well, you can take that on any
of the hearsay evidence that's in these affidavits
from different sources. This is an application and
it's evidence in dispute.

MR. MANDERVILLE: Okay. Just wanted to
have your position on it. That's all.

MR. LEON: Yes.

MR. MANDERVILLE: We're certainly not going
to argue it today.

MR. LEON: I'm not trying to preclude you
asking her what her

MR. MANDERVILLE: No, I understand that.

MR. LEON: understanding is on that.

MR. MANDERVILLE: No, you are just letting
me know ahead of time that we may be squabbling
over that, and I accept that and appreciate the
warning, the advance warning.

BY MR. MANDERVILLE:

Q. Ms. Castillo, I would ask you to pull

up the Responding Application Record, Volume 1,
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which is Exhibit Al. It contains Mr. Korol's
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first affidavit.

MR. LEON: Yes. Is there a clean copy?

MR. WOYCHESHYN: Here.

BY MR. MANDERVILLE:

Q. If you could turn to Exhibit A of that
volume, please.

A. Yes.

Q. Exhibit A contains a few documents.
First is a document entitled "Certificate of
Accuracy" from the State of Florida.

A. Yes.

Q. And the second page is a translation, I
presume, of the Association of Economists, Public
Accountants and Auditors and Business Managers from
Guatemala, I note addressed to Attorney Jose Luis
Farfan Mancilla. Do you see that?

A. Yes, that's what it says.

Q. And I appreciate your counsel does not
accept the relevance or the admissibility of this
document, but do you agree with me the document
says that in the second paragraph:

"Mr. Roberto Barillas Castillo is not

registered in the registration book in

this Professional Association," which
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includes that of public accountants?
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A. That's what it says, that he's not
registered. But that doesn't mean that he is not
an accountant.

295 Q0. TI understand that.

MR. LEON: Wait for his question.

THE DEPONENT: Oh.

BY MR. MANDERVILLE:

296 Q. On the next page within that exhibit
there's a document, onepage document headed
"Guatemala Association of Public Accountants and
Auditors"?

A. Yes, I see that.

297 Q. Again, this is an English translation.
It states:

"According to the letter we received,

January 24th, 2011, requesting that

we inform if Mr. Roberto Barillas

Castillo is registered in this

Professional Association as a Public

Accountant and Auditor, we wish to

advise you that the abovedescribed

person is not registered in this
professional association. Therefore,

such person is not a member of the
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Guatemalan Association of Public
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Accountants and Auditors."

MR. WOYCHESHYN: "This Guatemalan."
MR. MANDERVILLE: Correct.

MR. LEON: That's what the

BY MR. MANDERVILLE:

298 Q. See that's what the document says?

A. Yes, that's what the document says.

299 Q. And the next document, it's again a
onepage document with the heading "Association of
Economists, Public Accountants and Auditors and
Business Managers, Guatemala, January 27th, 2011"?

A. Yes.

MR. LEON: That's a translation.

MR. MANDERVILLE: Yes.

MR. LEON: Well, my Spanish isn't that
good. The original documents are behind there.

MR. MANDERVILLE: I suspect your Spanish is
significantly better than mine.

BY MR. MANDERVILLE:

300 Q. Well, Ms. Castillo, could you read the
first Spanish page, "Colegio De Contadores
Publicos..."

MR. LEON: Yes, I'm not disputing

MR. MANDERVILLE: Okay.
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MR. LEON: that they're accurate
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translations of what's said.

BY MR. MANDERVILLE:

Q. ©So, Ms. Castillo, you'd agree that
according to these documents Mr. Barillas is not
registered as a public accountant and auditor in
Guatemala?

A. According to those documents, that's
what it says, yes.

MR. LEON: Again, without accepting
admissibility, I think it's easier just to allow
her to answer and then we can deal with

MR. MANDERVILLE: I accept your counsel's
caveat.

BY MR. MANDERVILLE:

Q. Am I to presume that you disagree with
what those documents say?

A. I don't disagree or agree because I
don't know the nature of those documents.

Q. It's your belief that Mr. Barillas is
qualified as an accountant?

A. I don't know if I would say that
because I know him as personal on a personal
basis and I know he has graduated as an auditor and

accountant.
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Q. Well, do you know whether or not he is
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a chartered accountant?

A. I don't know. I don't know the
difference between one and the other.

Q. And you understood that Mr. Barillas is
one of the principals of a company called BPA?

A. Yes, I know that.

Q. And you knew that he provided auditing
services to Xela?

A. Yes, I know that.

Q. There's also mention in these
affidavits of an individual named Jorge Porras?

A. Yes, he was mentioned in the
respondent's affidavit.

Q. Were you familiar with Mr. Porras?

A. Yes, I know him.

MR. LEON: Just so that it's clear, again
that's there's no direct evidence from Mr.
Porras, and we don't accept the admissibility of
the hearsay evidence that you've put forward.

BY MR. MANDERVILLE:

Q. You understand that Mr. Porras was or
is a lawyer who was with BPA?

A. Yes.

Q. And you understand that he provided
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corporate solicitor services for Xela in Guatemala?

NETWORK REPORTING & MEDIATION (416) 3590305



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

67

April 17th, 2012 Margarita Castillo

311

312

313

314

315

316

317

A. I understood that was the case while
BPA was working with Xela in Guatemala.

Q. According to you, when did Xela's
relationship with BPA end?

A. I don't remember the exact date, but it
was somewhere in 2009.

Q. Did you ever retain Mr. Porras
personally?

A. Yes, I did.

Q. When?

A. 1In 2010.

Q. What did you ask him to do for you?

A. He helped me get a power of attorney.

Q. TIs this the power of attorney dated in
April 201072

A. That's it.

Q. That power of attorney in favour of Mr.
Barillas?

A. That's correct.

Q. Did Mr. Porras perform any other legal
services for you personally?

I'm being very careful not to ask what advice
you sought and obtained.

MR. LEON: No, I'm not sure the scope of
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the privilege is limited to that. I'm not sure you
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can ask her what he did or didn't do for her
because that's privileged but and at least under
our law.

BY MR. MANDERVILLE:

Q. Did you retain Mr. Porras to carry out
any other or perform any other legal services
other than the power of attorney we were just
speaking of?

A. As far as I remember, I asked him for
advice on another matter previously.

Q. A matter related to this application?

A. No, it doesn't have anything to do with
the application.

Q. Did you retain Mr. Porras personally on
any other occasions? You've told me about two.

A. Yes, not that I can remember.

Q. Before we continue, Mr. Leon, I'm going
to ask your client some questions about leaving
your offices in December 2009, and I guess I'm
going to give you an opportunity to decide whether
or not you want to invoke any sort of a common
interest privilege over what transpired in the
meeting because I am going to be asking for notes

of those present if it wasn't a privileged
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occasion.
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MR. LEON: Well, you go ahead and ask your
questions and we'll deal with them as they come
along. I mean, it is our position that it was at
least in part a privileged occasion, but I don't
want to restrict you off the top.

BY MR. MANDERVILLE:

Q. Ms. Castillo, I'd ask you to refer to
the second Reply Application Record. It's Exhibit
3. This contains your third affidavit sworn
September 9, 2011.

A. Yes.

Q. I think this is my first time referring
directly to this affidavit. Can you turn to page
14 of the document. That's your signature on the
document?

A. That's my signature.

Q. And you swore the contents of this
affidavit were true?

A. Yes.

Q. Beginning at paragraph 27 of this
affidavit, you speak about events of December 2009,
and you speak of a meeting that took place at
Bennett Jones' offices in December 2009?

A. Yes, I'm responding to what they said,
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so that's what it is.
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326 Q. I'd ask you also to turn to my client's
Supplemental Application Record which is Exhibit B.
If you turn to tab 3 of that document, which should
be the supplemental of Juan Guillermo Gutierrez?

MR. LEON: Yes, we have it.

BY MR. MANDERVILLE:

327 Q. Beginning at page 4 of that affidavit,
your brother speaks of a conversation with
Mr. Porras?

A. Yes, that's what it says there.

328 Q. I guess I would like you to read
paragraphs 10 and 11.

MR. LEON: This is the evidence that we say
is not admissible as it is hearsay, so but he
wants you to read it, so read it.

THE DEPONENT: Okay.

MR. LEON: It says "we." It doesn't
identify who "we" is. But if you're telling me
that Juan Guillermo

BY MR. MANDERVILLE:

329 Q. You mean in the beginning of paragraph
112
MR. LEON: Yes.

MR. MANDERVILLE: Oh, I okay.
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MR. LEON: Was a part of that, then the
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witness can consider that.

BY MR. MANDERVILLE:

Q. Mr. Leon, while your client is reading,
I take it that you would be feeling similarly
constrained with Mr. Barillas' evidence that is
referred to in your client's affidavits?

MR. LEON: Well, I would rather deal with
it on a questionbyquestion basis. I mean, she
has you have what she said about it. So there
are some Mr. Barillas is not a lawyer, so we're
not talking about solicitorclient privilege. As
the witness' affidavit said, she had a concern
about the conduct that Mr. Barillas brought to her
attention. So I'm not going to stop you from
asking about that.

I mean, I think it's obvious. I don't want
to interfere, but you've invited me to say something
that Ms. Castillo did not authorize Mr. Porras to
have the discussions that he had with whoever "we"
is.

MR. MANDERVILLE: Well, my invitation to
claim accommodant (phonet.) was privilege, if you
wished to avail yourself of that, would go beyond

Mr. Porras.
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MR. LEON: With regard to Mr. Barillas,
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there was no action where both of them were
defendants at the time these conversations took
place. I'm not suggesting that they were they
were on the basis of an existing or contemplated
proceeding where they had a common interest.

BY MR. MANDERVILLE:

Q. What of Ms. Kay?

MR. LEON: In terms of again, there was
no common interest with Ms. Kay at all at that
time. Whether there is now is probably irrelevant.

BY MR. MANDERVILLE:

Q. Ms. Castillo, have you read

A. Yes, I have read it.

Q. Now, you see at paragraph 10 of your
brother's affidavit, he notes that there is a typo
in the first sentence. 1It's May 27, 2011. He was
called to a meeting with Mr. Porras in Guatemala?

A. That's what it says there.

Q. You've told me earlier that you
understood that Porras was with Mr. Barillas in BPA
and had been Xela's corporate counsel in Guatemala?

A. Yes, that's accurate.

Q. Towards the end of that paragraph, your

brother says that:
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"Porras announced to us at this meeting
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that he had separated himself from

Barillas because, 'He didn't agree with

the things he had done,' and wanted to

continue being our lawyer.'"

I take it that you don't know anything about
that?

A. Well, I know he left BPA, but I don't
know under what circumstances or anything else.

Q. To your understanding, when did
Mr. Porras leave BPA?

A. I don't know the date.

Q. Do you know the year?

A. Not 2011 sounds accurate.

Q. Your brother in his affidavit goes on
to describe some information received at meetings
held with Mr. Porras in paragraph 117?

A. Yes, that's what he does.

Q. In subparagraph (a) of paragraph 11, it
would appear that Mr. Porras has advised your
brother of meetings at Bennett Jones' offices,
which you agreed did occur in December 20097?

A. Yes, they occurred.

Q. Present at the meetings were Mr. Leon

and Mr. Woycheshyn and yourself and your husband
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and Mr. Barillas and Katherine Kay of the Stikeman
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Elliott firm?

A. Yes.

MR. LEON: I should tell you, and you
can Katherine Kay was there for only a short
period of time, if that assists in your
questioning.

MR. MANDERVILLE: It might.

BY MR. MANDERVILLE:

Q. And according to your brother's

affidavit, he's informed by Mr. Porras that the

74

purpose of the meeting at Bennett Jones' offices in

December or meetings, plural, at Bennett Jones'

offices in December 2009 was to plan the oppression

lawsuit that you filed?
A. That was not the case.

Q. You say that is inaccurate?

A. That was as as far as I remember,

that was not the purpose of the meeting.
Q. He goes on to state that:
"During the meetings, the lawyers at
Bennett Jones and Katherine Kay were
informed of the 'financial aid' which
would be provided to the Castillos by

my cousins" this is your brother
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speaking of your respective cousins

NETWORK REPORTING & MEDIATION (416) 3590305

in



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

75

April 17th, 2012 Margarita Castillo

Guatemala." is that accurate?
A. I don't even recall that ever being
discussed in those meetings.
344 Q. So financial aid from your cousins for
this application was discussed subsequently?
A. I have not received any financial aid
from them.
345 Q. Zero?
A. That's accurate. I have not received
any money from them.
346 Q. It goes on to state that:
"Katherine Kay was present, according
to Porras, because her clients had also
funded my brother" who is also your
brother "Luis Arturo Gutierrez in
suits bought by him against Xela and
my father several years ago."
Is that accurate?
MR. LEON: That she was president or
sorry, that she was present for the rest of it? I
think you have to break that down.
BY MR. MANDERVILLE:
347 Q. Well, you've told me Katherine Kay was

present?
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A. Yes, but I don't know what capacity was
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she there.
348 Q. Do you know now that she is the lawyer
in Canada for your cousins?
A. Yes, I'm aware of that now.
349 Q. Well, that sentence states:
"She was present, according to Porras,
because her clients had also funded my
brother, Luis Arturo Gutierrez, in suits
brought by him against Xela and my father
several years ago."
Is that accurate to your knowledge?
A. I'm not aware of who was my brother's
lawyer at the time.
350 Q. Sub (b) of paragraph 11:
"Porras indicated that my cousins paid
Margarita $2.5 million to induce her
to bring the oppression case and to
cover her attorney's fees for same."
Is that accurate?
A. That's not accurate because nobody has
paid me anything.
351 Q. Goes on to state:
"The transaction was framed as a

backtoback loan to Margarita whereby



25

she would borrow up to $2.5 million
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352

353

354

from GTC Bank in Panama against a

financial instrument which Porras

indicated was a certificate of deposit

posted by my cousins as collateral."

Is that statement accurate?

A. I know I have a line of credit with the
GT Bank in Guatemala, but I don't know what's
and it's being backed up by my fiduciary. 1It's a
fiduciary loan but out of my net worth. That's how
I understand it is.

0. Is it a bank in Guatemala or a bank in
Panama?

A. It's a Guatemalan bank with since
Panama it's probably a subsidiary from a Panamanian
bank. I'm not sure exactly how that works.

Q. Was there any certificate of deposit
posted by your cousins as collateral?

A. No, I don't think so. I don't think
that's accurate.

Q. Well, do you know it's not accurate or
do you just think?

A. I don't know. I don't know it's
accurate but as far I know it's a fiduciary loan

but go by my net worth.
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Q. Who is the fiduciary?
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A. It's my net worth.

Q. So

A. That's what it means; right?

Q. So your evidence today here that it's
straight, "Here's my net worth. Would you please

loan me $2.5 million," and the only collateral is
your own net worth?
A. That's how I know it is.

Q. And your evidence today is that your

cousins have had nothing to do with this loan?

78

A. I don't know if they had anything to do

with it.
Q. Goes on to state:
"The vehicle for the loan was a Panamania
corporation called Hellenic Commercial
Group, and through this corporation
Barillas was also paid $1.5 million to
bring the false criminal case against
me" meaning your brother "in
Guatemala relating to Boucheron."
Is that statement accurate to your knowle
A. I don't know anything about that.

Q. Was the vehicle for your loan a

Panamanian corporation called Hellenic Commercial

n

dge?
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Group to your knowledge?
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362

363

364

A. No, I already told you how I went about
getting the loan.

Q. ©So you are disagreeing with the
statement that the vehicle for the loan was a
Panamanian corporation called Hellenic Commercial
Group.

MR. LEON: No, sorry all right, go
ahead.

THE DEPONENT: I would disagree because I
don't know anything about this corporation or this
group or anything of that, and as far as I
understand, I fill out all the forms that the bank
require and they gave me the loan.

BY MR. MANDERVILLE:

Q. Goes on to state:

"Margarita signed a power of attorney

appointing Roberto Barillas Castillo

as attorneyinfact for purposes of

executing the loan documentation in

Guatemala"?

A. Yes.

Q. That's true; correct?

A. That's accurate. Yes, that's true.

Q. "Porras notarized the document in Miami
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on April 23, 2010." That's accurate?
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365

366

367

368

A. Yes.

Q0. "The GTC Bank of Panama has a.

representative office in Guatemala at

G.T. Continental Bank"?

A. Yes, that's accurate. That's how I
know it's in Guatemala.

Q. Sub (c): "With respect to the

Boucheron case" and we'll talk

some more about that in a little bit

"Porras stated that Barillas has

never been the shareholder, as he now

claims, and that the intellectual

author of the case was Juan Luis

Aguilar" I'm sure I mispronounced

that the lead litigation counsel

for my cousins in Guatemala."

Do you know anything about that?

A. No, I don't know anything about that.

Q. Do you know whether or not Barillas
Mr. Barillas is a shareholder of Boucheron?

A. I don't know what his capacity is with
Boucheron.

Q. Sub (b), he goes on to state that:

"Margarita and Ricardo first met with
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my cousins' Guatemalan counsel in order

NETWORK REPORTING & MEDIATION (416) 3590305



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

April 17th, 2012

369

370

371

372

373

374

yes, that's

to talk

about?

about.
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Margarita Castillo

to plan their various actions in Canada

and Guatemala in February, 2010 at the

InterContinental Hotel in Guatemala City."

Is that accurate?

A.

Q.

A.

0.

I never met with my cousins' counsel.
At any time?
No.

Goes on to state:

"There was a subsequent meeting in

Guatemala in March 2010 at the Unicentro

Building in the offices of Pepsi."

Is that accurate?

A.

If you mean meeting with my cousins,
accurate.

In March 20107?

Yes.

What was the purpose of that meeting?

We were getting reacquainted and just

about general things.

0.

What specific things did you talk

I cannot recall exactly what was talked

Did you talk about the possible



25

commencement of this lawsuit?
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375

376

377

378

379

380

A. I don't recall if I did or not.

Q. Did you talk about financial assistance
from your cousins for this lawsuit?

A. No, I didn't.

Q. How come you can remember that?

A. Because I know that I never asked them
for money or any financial.

Q. I take it this was a prearranged
meeting with your cousins?

A. We were in Guatemala visiting my
motherinlaw, and I understand that's we were
there, so that's why it was arranged.

Q. I take it it wasn't a spontaneous
decision on you and your husband's part, "Let's go
to Pepsi." It was a prearranged meeting; correct?

A. Oh, to meet in that specific place?

Q. Yes. Did your cousins tell you about
why they wanted to meet with you or what did you
tell them about why you wanted to meet with them?

A. I don't remember the specifics on that.
You have to remember that I grew up with them, so
there was as soon as we establish a connection
again, the connection was still there.

Q. In Juan Arturo's or Juan Guillermo's
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last affidavit he deposes to the fact that your
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381

382

383

384

385

cousins are suing you, among others, in a number of
lawsuits down in Guatemala; correct?

A. Yes, my name is included in the main
lawsuit because in some of the changes my name was
included there.

Q. They've named you as a defendant in
actions claiming improper behaviour by the company
and your father and your brother and you?

A. I'm not sure exactly how many or what
is the premise of them.

Q. And I understand you encountered one of
your cousins at a music concert, Christmas, New
Year's, 2008, in around there?

A. Yes.

Q. That was a chance encounter, I
understand?

A. Completely by chance.

Q. Prior to that time, when was the last
time you had been in contact with one of your
cousins?

A. I cannot remember a date but it's
probably before the before the Avicola lawsuit
started.

Q. So in the midl1990s perhaps?
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A. That's accurate.
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387

388

389

390

391

392

Q. So a gap of 12, 13 years

A. Yeah, probably.

Q. approximately? And at the time
you're meeting with your cousins in March 2010, you
do understand that you're still a director of Xela?

A. Yes, I was still a director.

Q0. And you understand that Xela contends
that these are the cousins who defrauded it of many
millions of dollars?

A. Yes, I understand that's the case.

0. You understood at the time that there
was a court in Bermuda that had found as fact that
your cousins had defrauded Xela and your father of
millions of dollars?

A. Yes, I understand that.

Q. And it's your evidence today that you
can't recall what this meeting was about?

A. I don't recall exactly what was talked
about, yes.

Q. How long did the meeting last?

A. Half an hour, 45 minutes. I'm not
sure.

Q. And your husband Ricardo was there as

well?
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A. Yes.
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0. And was Mr. Barillas there as well?

A. Yes, he was with us.

Q. And was anyone else from your side, for
a better term, there?

MR. LEON: Yes, I don't accept that

MR. MANDERVILLE: No, I appreciate that.

BY MR. MANDERVILLE:

Q. Who else was at the meeting?

MR. LEON: You can ask her who was there

and what she remembers about it.

BY MR. MANDERVILLE:

Q. Who else was at the meeting?
A. Three of my cousins.

0. Which ones?

A. Or two of them. I'm not you see, I

remember exactly was Juan Jose Gutierrez and Felipe

Bosch.

meeting?

meeting?

I don't remember if anybody else.
Q. Did you take any notes at the meeting?
A. No, I did not.

Q. Did your husband take any notes at the

A. No, he didn't.

Q. Did Mr. Barillas take any notes at the
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A. Nobody took notes at the meeting.
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REFUSAL

406

Q. You remember that?

A. No, I don't think we were taking notes
because it was an informal meeting.

Q. Were there lawyers from the cousins
on the cousins' behalf there?

A. I don't remember if there there was
someone else but it wasn't in the capacity of being
a lawyer. I don't remember who it was. I am not
good with names.

Q. With respect to the loan you obtained
from the Panamanian bank, did you sign a loan
application?

A. Yes, I did.

Q. Did you provide financial net worth
statements for that?

A. Yes, I did.

Q. I'd like to have those produced, Mr.
Leon.

MR. LEON: Well, we are going to refuse.

BY MR. MANDERVILLE:
Q. On what basis, please?
MR. LEON: Relevancy.

MR. MANDERVILLE: Well, your client has
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deposed, in particular in her third affidavit, that
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407

REFUSAL

408

she's experiencing financial hardship. Her
financial net worth statements might verify that or
not. They're relevant given what she's deposed to.

MR. LEON: Well, we can deal with that at
some point. That's my position.

BY MR. MANDERVILLE:

Q. I'd also like a copy of the loan
application, please.

MR. LEON: Same answer. That, in
particular, I don't see the relevance. Ordinarily
how one pays for to fund a lawsuit is not relevant
in the context of that lawsuit.

I've let you ask about this because you are
attempting to make it relevant in the material that
was filed by your clients to an extent, but I don't
think it goes into the details of her how she is

obtaining money to pay for this very lawsuit.

BY MR. MANDERVILLE:

Q. Ms. Castillo, why would you go to a
Guatemalan bank for a loan for an Ontario lawsuit
when you could go down the street to Bank of Nova
Scotia?

A. That was a decision that we made with
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my husband to go to a Guatemalan bank.

NETWORK REPORTING & MEDIATION (416) 3590305



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

April 17th, 2012

409

410

411

412

413

414

415

0.

88

Margarita Castillo

Do you have assets in Guatemala? I

believe your assets are in Ontario, are they not?

please,

Yes, they are.
Do you have assets in Guatemala?

No, I don't have any assets in

Do you have assets in Panama?
No, I don't have any.

Turn to paragraph 38 of your affidavit,

your third affidavit.

The third one?

Yes. Page 12.

Yes, what paragraph you said?
Page 12, paragraph 38.

I have read it.

You'll see what you've sworn to there,

that you are not in a financial position to

personally pay the professional fees necessary to

pursue a legal action.

"I asked my cousins in Guatemala if

they could assist in arranging

financing. They did so by arranging

for me to obtain a line of credit to

finance my application."”
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Do you see that?
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A. T see that.

Q. And you've sworn that that is true?

A. The wording probably is not exactly how
I would put it that moment right now. The way I
understand it is not arranging by it but just
pointing us in the right direction, I would say.

Q. So you've sworn that it's true that you
asked your cousins in Guatemala if they could
assist in arranging financing for you; correct?

A. That would be correct, yes.

Q. Well, you've sworn to it. It is
correct?

A. Yes, it is correct but it's not that
they gave me the financial. They pointed me in the
right direction

Q. You go on to swear that it's true that
they, your cousins, did so by arranging for you to
obtain a line of credit to finance this
application; correct?

A. That's what it says in my affidavit.

Q. That's true, isn't it? You swore that
it is.

A. Yes, but "arrange" is probably a very

broad word there.



25

421

Q. Did they arrange for you to obtain a
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line of credit to finance the application or not?

A. I don't know if they had anything to do
with it or not.

Q. So when you swore, "They did so by
arranging for me to obtain a line of credit to
finance my application," you swore that without
regard to whether or not it was true?

A. No, that's probably what I understood
at the moment, but I don't know exactly to what
point you're thinking that this the arrangements
were because

Q. Now, you swore that this was true

MR. LEON: I'm sorry, she hadn't finished.

MR. MANDERVILLE: Sorry. My apologies.

THE DEPONENT: Because like I said I went
to the way the bank does it. I fill out an
application, I presented my papers and they
approve.

BY MR. MANDERVILLE:

Q. Now, you swore this affidavit on
September 9, 2011, and the financing was put in
place sometime in 2010; correct?

A. Yes.

Q. Are you now saying when you swore in
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September 2011, "My cousins did so by arranging for
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me to obtain a line of credit to finance my

application," that that is inaccurate?

A. No, I'm just saying that the word
"arranging" probably is not the right word that I
should have used that day when I swore this
affidavit. 1It's more like they pointed me in the
right direction, if you can say it like that,
saying what bank.

Q. I have a handful more questions and
then we'll break, if that's okay with you.

MR. LEON: Are you okay to keep going a
bit?

THE DEPONENT: I'm fine, yes.

BY MR. MANDERVILLE:

Q. Turn to paragraph 34 of that same
affidavit of yours, please, at page 11.

A. I'm going to read it.

Q. All right. ©No, please do. I want you
to.

A. I finished reading it.

Q. You've sworn there that during this
meeting at Bennett Jones' offices on December 10th,
2009, that Ms. Kay, Katherine Kay of Stikemans

indicated that she was not in a position to act for
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Roberto or Jorge. She also indicated that she had
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432

433

been retained by your cousins in Guatemala?

A. Yes, that's what she told us at that
moment.

Q. So in December 2009, more than a year
before you start this application, Ms. Kay is
attending a meeting and telling you she has been
retained by the cousins to act on their behalf?

A. Yes, that's accurate.

Q. You go on to do swear:

"My cousins understood that I was

becoming frustrated with Xela and

were willing to be supportive of my

attempts to resolve my concerns

whether through litigation or

otherwise"?

A. Yes, that's what it says in my
affidavit.

Q. And that's true?

A. Yes.

Q. So, Ms. Castillo, if I understand
correctly, you're swearing that you've been told by
your cousins' lawyer that your cousins were willing
to be supportive of your attempts to pursue

litigation if you chose to; correct?
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A. I don't think she was the one that told
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437

438

me that.

Q. Well, could you read 1I'll have you
read the third sentence, "My cousins understood
that I was becoming frustrated."

Could you read the next sentence after that?

A. Okay, yes, if that's what she said. I
don't remember what was said in that meeting.

Q. But you have sworn that Ms. Kay
provided you with that information; right?

A. Yes, that's what I understand.

Q. So if I understand correctly, in
December 2009, more than a year before you start
this application, you were told by the cousins'
lawyer that they will support you should you choose
to commence litigation; correct?

MR. LEON: "Be supportive." 1I'm not sure
those two are the same thing.

BY MR. MANDERVILLE:

Q. You were told your cousins would be
supportive of you should you choose to commence
litigation; correct?

A. That's correct.

Q. And later on in the same sworn

affidavit you knew you were not in a financial
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position to personally pay professional fees to
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442

443

pursue a legal action. You asked your cousins if
they could assist in arranging financing and they
did so by arranging a line of credit to finance the
application; correct?

A. Well, I already said that they didn't
per se arrange for me to do it.

Q. But you've sworn that that's what
happened; correct?

A. That's what happened.

Q. Do you want to break now, Mr. Leon, if
that's okay?

MR. LEON: Sure.

Luncheon Recess at 12:35 p.m.
Resuming at 1:57 p.m.

BY MR. MANDERVILLE:

Q. Ms. Castillo, you understand you're
still under oath?

A. Yes, I do.

Q. Before we broke for lunch, we were
talking about, among other things, the affidavit of
your brother sworn in August 2011.

A. Where is that?

Q. It's found in the Supplemental

Application Record, Exhibit B at tab 3.
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MR. LEON: Yes.
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THE DEPONENT: Yes. I'm sorry, yes. So
where do you want me to be?
BY MR. MANDERVILLE:

444 Q. To paragraph 11, please, which I guess
would be at page 5 now of the affidavit.

A. Oh, I think I don't have the same one
that you do because I don't have any paragraph 11
in this one.

445 Q. It begins at page 4, paragraph 1l1. You
should see, if you have the correct affidavit
should

MR. LEON: Which affidavit are you
referring to?
BY MR. MANDERVILLE:

446 Q. Juan Guillermo's affidavit of August
2011 in the Supplemental Application Record, tab 3.
Paragraph 11 begins at page 4 and continues on to
page 5.

MR. LEON: Sorry, I've got the wrong
document here. Supplemental Application Record.
I've got it here. Tab 1?
BY MR. MANDERVILLE:
447 Q. Tab 3.

MR. LEON: Tab 3. Yes.
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BY MR. MANDERVILLE:
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Q. Do you have page 5 in front of you, Ms.
Castillo?

A. Page 4 and page 5.

Q. Page 5 is a continuation of the
assertions by Mr. Porras, all under paragraph 11 of
the affidavit, and we talked about up to
subparagraph (d) of what is set out there.

I want to continue with subparagrah (e), and
take the time to read it and (f), and then I'll ask
you a few questions about it.

A. I've finished reading.

Q. Subparagraph (e) of 11 in that
affidavit concerning statements by Mr. Porras
states:

"As far as why he was coming forward now,

Porras indicated that he had been a paid

informant of my cousins, Ms. Kay's clients,

while acting as our lawyer, and that he

was to have shared the $1.5 million paid

to Barillas, along with the other BPA

partner, Anibal Arellano. Porras says

that Barillas and Arellano doublecrossed

him and cut him out of his share, so

Barillas and Arellano ultimately shared



25

in the $1.5 million by themselves."
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Do you know anything about

falsity of that statement?

Margarita Castillo

97

the truth or

A. No, I don't know anything about that.

Q. And then sub (f) of the same paragraph

states:

"Lastly, Porras indicated that he feared

retaliation by my cousins and would only

testify if he was compelled by judicial

process under conditions that would ensure

his safety."

Again, do you know anything about the

accuracy of that statement?

MR. LEON: That he said it
believed it?

BY MR. MANDERVILLE:

Q0. Do you know whether or

A. Don't know.

Q. Do you know whether or
it?

A. I don't know.

Q. Now, I understand that

on a number of occasions, but more

or that he

not he said it?

not he believed

Xela attempted

recently,

attempted settlement discussions with your cousins

in the winter of 2009, the beginning of the winter
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of 2009; is that correct?
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456

457

A. There was talk about going to a
settlement discussion in the winter 2009, yes,
that's accurate.

Q. And, in fact, there was a settlement
meeting, correct, or a few of them?

A. I was present in one that was in 2010.

Q. Can I refer you to a document titled
"Affidavit Juan Guillermo Gutierrez Sworn September
27, 2011." That's Exhibit C to your examination.

MR. LEON: Your notice said you were
crossexamining on her affidavits. I must have
read it wrong. Got it.

BY MR. MANDERVILLE:

Q. Turn to paragraph 9 of the affidavit,
and I guess I'd like you read paragraphs 9 through
11 and then I'll have some questions about those.

A. Okay.

MR. LEON: I know you didn't draft these
affidavits, but those paragraphs sure are long.

MR. MANDERVILLE: I was going to refrain
from the same observation.

THE DEPONENT: Up to 11 you said?

MR. MANDERVILLE: Yes.

MR. LEON: Just so that it's clear on the
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record again, these paragraphs are replete with
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hearsay evidence which we say is inappropriate on

the application.

BY MR. MANDERVILLE:

Q. Are you familiar with someone named

Mauricio Herman?

A. Yes, he's a friend of my husband and

mine.

Q. And to your knowledge, is it accurate

to say for your brother to have deposed that in

late 2008, Mauricio Herman, which he describes as

being a friend of your husband's, and Roderico

Rossell initiated the possibility of settlement

discussions with your cousin?

MR. LEON: Now, that's about three

questions. Can we break it down?

BY MR. MANDERVILLE:

Q. Look at paragraph 9 of your brother's

affidavit here, Ms. Castillo. Do you see the

second sentence:

"The conversations were initiated in

October or early November 2008 through

a mutual friend of Ricardo Castillo and

Roderico Rossell,

Mauricio Herman."

a gentleman named

99
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To your understanding, is that statement
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462

463

464

465

accurate?

A. The way I remember, that's how it
happened, yes. Actually, I we were at a board
meeting, and I got a phone call before I went into
the meeting from Ricardo telling me that Mauricio
had called him because Mr. Roderico Rossell had
approached him to see if there was any way he could
get Ricardo's number to call him to maybe talk
about this.

Q0. Okay.

A. And I immediately relayed that
information to Juan and my dad.

Q. And then subsequently there was an
initial settlement conference involving you and
Juan, among others, and your cousins in Guatemala
in February 20092

A. Yes.

Q. And you attended at that settlement
conference?

A. I attended that one, yes.

Q. You signed a Nonaggression and
Confidentiality Agreement along with your brother?

A. Yes, I did sign that.

Q. TIs that Exhibit B to
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MR. LEON: Just let her look at it.
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469

MR. MANDERVILLE: Sure.

THE DEPONENT: The actual one, yes. Yes, I
remember signing this.

BY MR. MANDERVILLE:

Q. And that is your signature on the
Spanish version of the document?

A. Yes.

Q. And your brother goes on to state that
the original Nonaggression and Confidentiality
Agreement was signed by Margarita, your father and
Juan and was exchanged with the cousins on March
11, 2009, the date of the second settlement

meeting.

Are you aware of a second settlement meeting?

A. I was not present at a second meeting
but I know that I knew that it was going to
happen.

Q. And it did happen?

A. For what I was told by Juan, yes.

Q. In paragraph 10 of his affidavit, your
brother makes known, you told me about it, that you
encountered your cousin Felipe Bosch at a music
concert Christmas, New Year '08, '09?

A. Yes.
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Q. He indicates that he was advised of
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472

473

474

475

476

this meeting through using a security team and that
you did not disclose it?

A. That's not accurate.

Q0. Okay.

A. They learned about that meeting because
I told my dad that I saw my cousin in that concert.

Q. When would you have told your dad that?

A. That I don't recall, when I told him.

Q. Was it before the settlement discussion
that you participated in in February 2009?

A. I don't remember the exact date.

Q. When you attended the settlement
conference in February 2009, were you personally
hopeful they would be successful?

A. Oh, yes, I was very hopeful that we
would be successful.

Q. Did you take steps to prepare for the
meeting?

A. What do you mean by that?

Q. Review any documents, discussing with
your brother and your father and anyone else at
Xela who was involved the issues you wanted to
raise at the settlement meeting?

A. Well, I knew some of the issues and
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besides I was told by my dad that I was just a
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478

479

support system there, so I wasn't provided any
documents to bring or to carry or to talk about.

Q. Did that upset you?

A. No, I understood that my position was
to be the if you want to say the family aspect
of the meetings because it was business but it's
also family.

Q. In paragraph 11 of this affidavit, your
brother states halfway down:

"Despite the importance of this first

settlement meeting, Margarita declined

to meet with our team that morning and

she showed up to our office literally

half an hour before we were to leave for

the settlement meeting."

Is that accurate?

A. I don't think I would say declined to
be there. I asked if it was necessary for me to be
there, and if I wasn't there, it was because I was
told that it wasn't necessary for me to be there
and I was told to be there at a certain time and
that's what I did.

Q. He goes on to state that:

"We were subsequently informed by a
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security personnel that rather than
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480

meet with us and our lawyers that

morning, Margarita spent the morning

meeting with her nephew, Roberto

Barillas Castillo, at the home of

her motherinlaw."

Is that accurate?

A. Well, I met with him, yes. He lived in
that house and I was with my motherinlaw and he
was in the house. But it wasn't instead of. It
was you said "rather than meeting." No, it
wasn't rather than meeting. It was I was told that
it wasn't necessary, my presence, at the
preparation meeting, and that's why I didn't go.

Q. Following the initial meeting, your
brother states that:

"After the initial settlement meeting,

we reconvened at our offices in order

to debrief our lawyers, who were not

allowed to participate in the

negotiations. We also had to debrief

my father, who was in Jupiter, Florida."

Do you recall that that's accurate?

A. Yes, and I we actually talked to my

father over the phone while we were riding from the
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meeting place back to the office.
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482

483

484

Q. In a car?

A. In the car, yes.

Q. Goes on to state:

"Before we could begin our debriefing

sessions, however, Margarita excused

herself in order to visit her

motherinlaw, who was elderly. We

were subsequently informed by our

security personnel that she again

met with her nephew, Roberto Barillas

Castillo."

Is that accurate?

A. That's not how I remember. I was there
for the debriefing and everybody was going to go to
someone's birthday party, and I excused myself from
that birthday party in order to go spend time with
my motherinlaw. And like I said before, Roberto
lived in the house. He was there too.

Q. So Roberto lived in the same house as
your motherinlaw?

A. Yes.

Q. I'd ask you to turn, Ms. Castillo, to
your third affidavit, which is in the Second Reply

Application Record, Exhibit 3.
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A. Page, you said? I'm sorry.
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490

491

MR. LEON: He didn't say.

THE DEPONENT: Oh, you didn't say.

BY MR. MANDERVILLE:

Q. I'm keeping you in suspense.

A. I thought you said.

Q. I'd ask you to turn to page 13, please.

A. 13. I'm there.

Q. Could you read paragraph 41, please?

A. I have read it.

Q. Okay. You say that you met with your
cousins in Guatemala in the fall of 2009. What was
the purpose of that meeting?

A. To get reacquainted with them.

Q. Who arranged that meeting?

A. It was arranged. I'm not exactly sure
how it happened.

Q. And where was this meeting held?

A. You already asked me about it and
stated before it was at the InterContinental Hotel.

Q. I believe that was the meeting that was
in March 2010.

MR. LEON: Do you want to check on that?

THE DEPONENT: No, I know. I know. Where

did you think it's
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BY MR. MANDERVILLE:
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493
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495

Q. Juan Guillermo's affidavit in the
Second Application Record, Exhibit B, paragraph
11(d) at page 5.

MR. LEON: Tab?

MR. MANDERVILLE: Tab 3.

MR. LEON: Yes.

MR. MANDERVILLE: At page 5.

BY MR. MANDERVILLE:

Q. Just part of paragraph 11(d).

A. Yes, I've read it.

Q. Do you agree with me, at least
according to that document, and I believe, and you
can correct me, I believe you agreed with me
previously that the meeting with your cousins at
the Pepsi offices occurred in March 2010?

A. Yes.

Q. And I'm talking about what you say at
paragraph 41 of your third affidavit, that you met
with your cousins in the once in the fall of
2009, and you've told me that was a getacquainted
meeting, and I asked you where did it take place.

A. That was the one at the
InterContinental Hotel.

MR. LEON: In other words, she says your
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client's affidavit is wrong.
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Margarita Castillo

BY MR. MANDERVILLE:

0.

So, when Juan Guillermo recounts Mr.

Porras saying that you met with your cousins in

February 2010 at the InterContinental Hotel, that's

mistaken in your view and it occurred in the fall

of 20092

Yes, that's mistaken there.
And who attended at that meeting?

It was Ricardo, myself, Juan Jose,

Felipe and Roberto.

meeting?

meeting?

Just the five of you?
Yes.

And who suggested scheduling the

That I'm not sure. I could not say.
Did you ask for it to be scheduled?

No, I didn't.

Did you ask Mr. Barillas to arrange it?
No, I didn't.

How were you contacted about having a

Ricardo told me.
Did Ricardo say who had contacted him?

I did not ask him at the time.
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Q. What was discussed at this meeting?
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506
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A. I don't remember exactly what it was
discussed, but it was, like I said, to get
acquainted, a friendly meeting. We ask about each
other's families and as far as I remember that was
all that was discussed.

Q. Did you talk about possibly obtaining
financing with them at that time?

A. I don't recall about the specifics we
talked about that day.

Q. Did you talk about your professed
dissatisfaction with Xela?

A. That's a possibility. They were
surprised that I did not attend any other meetings.
They if I recall correctly, they expressed their
surprise that I did not attend any other meetings
in the settlement agreements because it was their
understanding I was going to be there. And when I
was asked by my father not to assist to the to
go to the next one, they specifically told them
that I was some medical, some that I had
something medical or I was sick or something that
was an excuse that was not accurate.

Q. Who is "they"? You said "they" told

them. Who is "they"?
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509

510

511

512

one writing the emails and "them" would be the
cousins.

Q. So it's your evidence that Juan told
your cousins that you couldn't attend because

A. I read that 1I'm sorry.

Q. Because you had a health issue?

A. Don't exactly remember if it's a health
issue or I was sick or something with that in
that respect. That's what they what Juan told
them. And I know that because I read the email
that was sent.

Q. And this meeting takes place relatively
shortly before your meetings at Bennett Jones in
Toronto in December of 20092

A. At what meeting you are referring to?

Q. This meeting in the fall of 2009 at the
InterContinental Hotel in Guatemala City takes
place weeks or a month before your meeting at
Bennett Jones' offices in December 2009?

A. Yes.

Q. So do you recall whether or not you
expressed to your cousins any dissatisfaction with
your involvement at Xela at the meeting of the fall

of 20092



25
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Do you recall in general what you said?
No, I don't.

Is it your evidence it was nothing more

than a getacquainted discussion?

A.

was.

As far as I remember, that's what it

Did you keep any notes of the meeting?
No, I did not.

Did Ricardo?

No, he didn't.

Did anyone else?

No. It was an informal meeting. There

was no reason to keep notes on it.

Q.

Was it in a hotel room?
Yes.

Whose room?

I don't know. TI...

Well, was it your room?

No, I wasn't staying there.
Was it Ricardo's room?

Obviously if I wasn't staying there, he

wasn't staying there either.

Q.

What prompted you to be in Guatemala in
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the fall of 2009?
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A. We would go occasionally to go visit my
motherinlaw.

Q. What was the purpose of this particular
visit to Guatemala?

A. Her birthday is at the end of October,
so that's why we chose that date.

Q. Had this meeting been arranged before
you went down?

A. No, not that I know of.

Q. You were a director of Xela at that
time; correct?

A. Yes, I was.

Q. Did you disclose to your cousins at
this meeting any information about Xela?

A. I have never disclosed any information
about Xela to them.

Q. So you did not at this meeting?

A. No.

Q. Did you disclose any information about
Xela to Roberto Barillas?

A. No, I didn't.

Q. We know you were in Guatemala for the
settlement meeting in February 2009?

A. Yes.
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Q. Were you there again at any time
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535
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between February '09 and this meeting in, you
think, the latter part of October 2009?

A. Not in 2009, no.

Q. Go to paragraph 41 of this affidavit.
Ms. Castillo, you go on to state at the first
sentence of paragraph 41 that you met with your
cousins again a second time in the winter of 20107?

A. Yes.

Q. When did that meeting take place?

A. Excuse me?

Q. When did that meeting take place?

A. At the end of February, beginning of
March. I don't remember exactly. I know I was in
that time in Guatemala, but I don't know exactly
the date.

Q. Where did that meeting take place?

A. That's the meeting that took place at
the Pepsi building.

Q. So if I can summarize correctly, you
had a meeting with your cousins in the fall of 2009
and then again in late February, early March 2010?

A. Yes.

Q. And prior to your departure as a

director of Xela in April 2010, did you have any
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frame?

A. No, I didn't.

Q. Did you have any other conversations
with your cousins or their representatives during
that time frame?

A. No.

Q. Could you turn to paragraph 48 of that
same affidavit please, Ms. Castillo. When did you
ask your cousins if they could assist in arranging
financing for the litigation?

A. I'm not sure. I don't remember exactly
the date.

Q. Was it by way of a phone call? Was it
by way of a meeting?

A. I don't remember that.

Q. Would there be an email to your
cousins asking for assistance in financing?

A. I haven't exchanged any emails with
them.

Q. At any time?

A. No.

Q. Would you have sent them a letter
requesting this?

A. No.
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Q. So your evidence is it was a verbal
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547

request?

A. Don't remember doing it myself, so I
don't know exactly how, when it was, but it was
verbal if it wasn't written.

Q. Well, it says, "I" vyou swear, "I
asked my cousins in Guatemala if they could assist
in arranging financing." That's you asking;
correct?

A. Well, that's what I said there, yes,

I but I don't remember actually asking myself,
even though I said that here.

Q. If it was not you, who would it have
been, Mr. Barillas on your behalf?

A. No, it would have been Ricardo.

Q. ©So is it your evidence you did not
personally ask or that you may have and you can't
recall?

A. I don't my evidence, I don't
remember exactly.

Q. And according to your affidavit, you're
asking your cousins to assist in providing you with
money; correct?

A. No, I wasn't asking them for the money,

if that's what you're asking me.
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Q. No, I'm saying according to your
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551

552

553

affidavit which says, "I asked my cousins in
Guatemala if they could assist in arranging
financing" according to that you're approaching
your cousins, either directly or through Ricardo,
and asking if they can assist in providing you with
a source of money; correct?

A. Yes, that's what it says here.

Q. And that's not something that you can
remember how it came about?

A. No, I don't remember how it came about.

Q. What response did you or Ricardo get to
that request?

A. I don't remember exactly what was the
response.

MR. LEON: Well, if she doesn't remember
exactly making it, I'm not sure how she'd remember
the response but...

BY MR. MANDERVILLE:

Q. Well, was it a negative response?

A. No.

Q. It was a positive response; correct?

A. Yes.

Q. They were willing to help?

A. Yes, they were willing to help.
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for the loan from the Guatemalan bank yourself.
Did you go down to Guatemala and prepare the loan
documentation, fill in the loan documentation?

A. I don't remember saying that I arranged
the loan myself. I filled out the forms and I
signed the forms and I gave them to Jorge Porras
when he came to Miami

Reporter Appeals.

A. When I signed my the power attorney.

Q. So you prepared the documents either in
Ontario or Florida?

A. I don't remember exactly how much I
filled it out at home and how much I filled out
when he was there. He assisted me to fill out the
remaining information. I don't recall exactly how
that came about.

Q. Can you explain to me why you decided
to do this by way of a power of attorney rather
than applying yourself?

A. Because I'm not physically in the
country all the time, Guatemala, so it makes sense
to do it like that.

0. And is the loan or the line of credit

exclusively in your name or is it in other people's



25

names as well?
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A. It's in my name.

Q. Only?

A. As far as I know, it's in my name. The
application was in my name.

Q. Does Mr. Barillas not have access to it
as well?

A. Well, he has access to it to make
transfers to me. With the power attorney he can go
to the bank and ask for the transfer.

Q. That's right. So the bank must know he
has that authority; correct?

A. Yes, I assume it is that the case.

Q. I'm going to ask your counsel for some
undertakings, and, with respect, I may get a curt
response.

MR. LEON: Never curt.

BY MR. MANDERVILLE:

Q. In the circumstances, Mr. Leon, I'm
going to ask for the loan documentation in Ms.
Castillo's or Mr. Barillas' possession concerning
this particular loan agreement?

MR. LEON: Didn't you already ask for that?

MR. MANDERVILLE: I asked for the

application form.
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MR. LEON: I'll refuse on the same basis.
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REFUSAL
BY MR. MANDERVILLE:
563 Q. I'd ask in addition for the actual loan
agreement?

MR. LEON: Same answer.

REFUSAL
BY MR. MANDERVILLE:

564 Q. Ask for a copy of the current loan
statement indicating any transfers in or out of the
account?

MR. LEON: Same answer, only with more
vigor.
REFUSAL

MR. MANDERVILLE: Off the record.
OfftheRecord Discussion.

MR. LEON: Based on any questions that you
asked, I do not understand any basis for relevance
of any of this, but, in particular, why you should
be entitled to know what payments have been made.

MR. MANDERVILLE: I believe I've already
asked for any statements of the net worth that were
provided to the bank.

MR. LEON: I believe you did and

MR. MANDERVILLE: And I believe you said



25

no.
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MR. LEON: I refused.

BY MR. MANDERVILLE:

Q. Now, I want to change topics a little
bit, Ms. Castillo. There was, as I understand it,
a bit of a controversy concerning Mr. Barillas in
the fall of 2009 over monies owing by BPA to Xela;
correct?

A. I believe it was the contrary, the
other way around, Xela owed BPA for some services
rendered.

Q. Was there also not an issue about
$100,000 owing to Xela by Barillas?

A. It is not he the one that owes Xela,
from what I understand.

Q. What is your understanding?

A. It is a different company. It's
Boucheron, a company called Boucheron.

Q. Boucheron is a Xela subsidiary;
correct?

A. It's not under Xela. I don't believe
it's a Xela subsidiary.

Q. What is your understanding of what
Boucheron is?

A. It's a company that provide services.
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Q. What services does it provide?
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A. Don't know exactly the matter, but as
far as I understood at the moment, it was to pay
some of the salaries for the employees in
Guatemala, executives in Guatemala.

Q. Executives for who, for Xela?

A. I don't know. I told you I don't know
what the purposes was.

Q. Your understanding was a company set up
to pay salaries of executives?

A. Yes.

Q. Executives in whose employ?

A. Well, yes, Xela employees.

Q. So you did not understand that it was a
Xela company?

A. I don't think it was ever viewed as a
Xela subsidiary.

Q. Can I ask you to take a look at
Mr. Korol's affidavit. It is in the Responding
Application Record, Volume 1.

MR. LEON: Sorry, which?

BY MR. MANDERVILLE:

Q. Responding Application Record, Volume
1, Exhibit Al. Tab 1 is the first affidavit of

Mark Korol, sworn June 15th, 2011. You know



25

Mr. Korol to be the chief financial officer of

NETWORK REPORTING & MEDIATION (416) 3590305



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

122

April 17th, 2012 Margarita Castillo

577

578

579

580

Xela?

A. Yes.

Q. At paragraph 10 of his affidavit, page
7, Mr. Korol discusses the incorporation of
Boucheron?

A. No.

Q. I would ask you to read paragraph 10,

A. Okay.

MR. LEON: Now, again, this appears to be
information not within his, Mr. Korol's, personal
knowledge, so I take the same position on that.
This is prior to his employment.

BY MR. MANDERVILLE:

Q. Can you also turn to Exhibit B, which
Mr. Korol refers to in paragraph 10. First turn to
Exhibit B. It's a wire transfer request dated
November 12th, 2002. Is that your signature
approving the wire transfer request?

A. Yes, I was the second signature there.

Q. If you continue on, two pages later,
after the wire transfer requisition, there's an
invoice under the letterhead of

PriceWaterhouseCoopers?
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A. Yes.

NETWORK REPORTING & MEDIATION (416) 3590305



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

123

April 17th, 2012 Margarita Castillo

581

582

583

584

585

586

Q. Do you have that in front of you?

A. Yes, I have it in front.

Q. It appears to be an invoice in
connection with the incorporation of Boucheron and
another company, but Boucheron Universal Corp. on
behalf of Xela; correct?

A. That's what the invoice appears to be.

Q. And I acknowledge your counsel's
caution, but do you have any reason to question the
accuracy of that document?

A. That, the invoice?

0. Yes?

A. No.

Q. Any reason to question the accuracy of
Mr. Korol's statement that Boucheron was
incorporated on behalf of Xela?

A. I don't know exactly how it was
incorporated, so I cannot say "yes" or "no" to that
statement.

Q. Is it fair to say that's not something
that is controversial?

MR. LEON: If you look sorry.

THE DEPONENT: You asked me what? I'm

sorry.
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BY MR. MANDERVILLE:
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Q. Is it fair to say that the issue of
Boucheron being incorporated on behalf of Xela is
not something that is controversial?

A. Oh, I don't know why it would be if
that's the way it was that's how it is expressed
here.

Q. And I take it you don't have any
evidence on that issue to contradict that of
Mr. Korol?

A. No, I wasn't involved in any of those
administrative matters at the time.

Q. I mean, I take it it was pure
coincidence that you signed the wire transfer?

A. I was the second signature because they
always needed two signatures in there and I am
always I am mostly always in Toronto so I was
asked to be a second signature, so I accepted to be
second signature.

MR. LEON: That supplements her answer
before in terms of things that she did for Xela
that you asked her about.

MR. MANDERVILLE: Okay.

BY MR. MANDERVILLE:

Q. I was asking you about an issue between
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concerning BPA and monies that Mr. Barillas alleged
were owed to him and monies that Xela alleged were
owed to it by Mr. Barillas; correct?

A. I'm sorry, can you repeat it?

Q. I should because it was awkwardly
phrased. I was asking you about an issue that
arose in the fall of 2009 between Mr. Barillas and
Xela, and I want your recollection, as best you
can, and you can disagree with what I am about to
suggest.

As I understand it, the controversy, if you
will, concerned some monies which Mr. Barillas
claimed he was owed by Xela for auditing services,
and it also concerned some money that Xela contended
were owed to it by Mr. Barillas for other services;
correct?

A. I recall the services towards BPA. I
don't recall the other way around.

Q. Do you recall there was $100,000 in
issue which Xela was of the view Mr. Barillas
should be refunding to Xela?

A. I recall hearing that amount of money,
but I don't know exactly owed to whom.

Q. You don't recall what the issue was on
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A. Something to do with the bank account,
I believe.

Q. The amounts owing to Mr. Barillas by
Xela was in the order of about $32,000, you said;
correct?

A. Don't remember the exact amount, but I
think that's the amount that is being talked about.

Q. And you agreed in the fall of 2009 to
mediate to some extent the dispute?

A. Yes, I was approached to talk to
Roberto to come and talk to my father, and I
facilitated that meeting.

Q. What's your understanding of what
transpired as a result of your efforts and the
meetings?

A. Roberto and my father met and they
discussed what they wanted from each other, which
basically my they had decided to finish their
involvement with BPA, so they were asking for the
accounting documents and papers and books and
things that BPA had from Xela subsidiaries, and I
believe Roberto mentioned to him that there were
some outstanding invoices for services rendered.

Q. What role did you play?
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A. I was just sitting at the table
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listening.

Q. Were you not aware at the time that
Xela was of the view that Mr. Barillas had
misappropriated or embezzled approximately $100,000
U.S. of Xela's funds in Boucheron?

A. I was aware of that, but to my
understanding that was not the reason of the
meeting was not to discuss that matter.

Q. Did Mr. Barillas, to your
understanding, satisfy all the conditions that were
asked of him before you released the funds to him?

A. When I asked Juan if it was okay to
release the funds as he I told him for what I
if I remember correctly the words, for what I
understand, Roberto already BPA finalized all
the things that they had to do, so he said okay to
pay them.

Q. I'd ask you to read paragraph 14 of
Mr. Korol's affidavit.

A. 14, you said?

Q. Yes, I did. That's at page 9.

MR. LEON: Again, there's all sorts of
hearsay in there without saying even the source of

the hearsay.
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THE DEPONENT: I've finished.
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BY MR. MANDERVILLE:

Q. See, at the very bottom of page 9, top
10, Mr. Korol states:

"Barillas turned over the accounting
books and records in Guatemala but he
refused to cooperate with Grant

Thornton by providing backup support

or working papers for end of year
balances. This action directly

resulted in Grant Thornton issuing

a qualified audit opinion to the
detriment of Xela's best interests

and resulting in damage to the

respective companies."

Do you accept that statement as accurate?

A. I don't know exactly what transpired

when they were doing this, so I don't know if

that's accurate or not.

Q. Mr. Barillas turning over the

accounting books and records, that is something

that occurred during your tenure as a director?

A. Yes. But it should
MR. LEON: Sorry.

THE DEPONENT: I am not finished. It
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should say "BPA", not "Barillas" because it was the
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company that was providing the service.

BY MR. MANDERVILLE:

Q. However, this would have occurred in
the fall of 2009 while you were still a director of
Xela; correct?

A. Yes.

MR. LEON: "This" being what?

MR. MANDERVILLE: Barillas turning over
accounting books and records in Guatemala.

BY MR. MANDERVILLE:

Q. Do you have any recollection, Ms.
Castillo, about discussion concerning Barillas'
alleged refusal to cooperate with Grant Thornton
by providing backup support of working papers?

A. No, I don't know anything about that.

Q. Was it ever suggested to you that you
should not have released the funds to Mr. Barillas
because he had not lived up to his end of the deal?

A. I did not release the funds until I was
told by Xela to that it was okay to release
them, and that's how it happened.

Q. And your evidence is that you were told
by Xela it's okay to release the funds to Mr.

Barillas?
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A. Yes.
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Q. All right. And is it also your
evidence that you were told by Xela that the
$100,000, allegedly embezzled, was a separate issue
and would be dealt with separately?

A. I don't think I ever spoke to anyone in
Xela respecting in that respect, but what I know
it was it didn't have anything to do with the
BPA matter.

Q. How do you know that?

A. Because it wasn't discussed when my
father and Roberto were talking about resolving the
books and the invoices.

Q. Were you present for the discussion
with your father and Mr. Barillas?

A. Yes, I was there. Yes, I was there.

Q. Where did it take place?

A. At my house.

Q. Now, in February 2010 there was a board
meeting of Xela. That would be the sort of winter
quarters board meeting; correct?

A. Yes.

Q. And you attended that meeting?

A. I was at that meeting.

Q. And at that meeting, as you know, a
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criminal complaint against Mr. Barillas?

A. I learned about that resolution when I
read the affidavits.

Q. You contend that you did not know about
it at the meeting?

A. No, I left the meeting before it
finished.

Q. And you left the meeting upset?

A. I left the meeting upset but it wasn't
anything to do with this resolution or that was
passed after I left. It wasn't because of that
that I left.

Q. And you got up and it's been
characterized that you stormed out of the meeting.

I take it you don't accept that

characterization, but you got up and left the meeting

upset because of another issue?

A. I got up, took my papers and left the
meeting.

Q. Did you say anything to the rest of the
board?

A. No, I just got up and left.

Q. What time of day would that have been?

A. Late in the afternoon. I wasn't
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looking at my watch.
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According to your second affidavit,

paragraph 46, you got upset and left because there

was a typo in the list of the shareholder?

MR. LEON: No, no, that's not her evidence.

BY MR. MANDERVILLE:

Q.

There was a PowerPoint presentation of

the list of shareholders and your name wasn't on

the list?

MR. LEON: Well...

THE DEPONENT: That's more than a typo.

BY MR. MANDERVILLE:

Q.

Was there any doubt at that time that

you were a Xela shareholder?

A.

Q.

Can you repeat the question?

Was there any doubt at that time that

you were a Xela shareholder?

A.

Not in my mind, but the presentation

that they were doing was the shareholders of Xela

moving forward and I was not in that list.

0.

Did you say to anyone, "How come I'm

not on that list?"

A.

0.

A.

I did.

To whom?

I said it in the board. ILike I said it
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said, "How come I'm not in the list?"

Q. What was the answer you got?

A. "It's an honest mistake."

Q. Sorry?

A. I was told, "It's an honest mistake."

Q. Do you have any reason to believe
otherwise?

A. It really upset me that I was not in
that list and I have been I felt I was being
pushed out; so that upset me when I read it like
that, when I saw it like that.

Q. To your knowledge, who are the Xela
shareholders?

A. My father and Juan and myself through
Alberta companies and the Gutierrez family trust.

Q. And so the listing for you would be a
listing of your Alberta numbered company?

A. That would be the listing that would
probably be there.

Q. That would be sort of what would show
up? And your brother and your father, of course,
would know, okay, that particular Alberta company
is Margarita's; correct?

A. Yes, I know which one it is but they
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we talked about who were the shareholders, I don't
recall it ever being said like the numbered
companies. It was said the names.

Q. So on this PowerPoint presentation how
did it appear, Alberta companies or personal names?

A. Personal names.

Q. And to your recollection your father's
name was there and your brother's name was there
and your name was not there?

A. That's correct.

Q. And that upset you so that you got up
and left the room?

A. Well, I asked and the answer was not
well, it was insulting to say that it's just "an
honest mistake." And then Juan proceeded to have a
temper tantrum that I did not appreciate, so I
decided I'm not going to keep stay here, and I
got up and left.

Q. Well, do you anywhere in your
affidavits speak of being told it was an honest
mistake or that your brother had a tantrum?

A. I don't recall if I ever specified that
matter.

Q. And when Mr. Korol and your brother
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was passed to authorize a criminal complaint
against your nephew, Mr. Barillas, they're
mistaken?

A. Yes, that's not accurate because that
wasn't spoken while I was at the meeting.

Q. TIs there any indication in the minutes
that Director Margarita Castillo took issue with
the omission of her name on the shareholders' list?

A. I haven't seen the minutes of that
meeting, so I don't know if it's stated or not.

Q. I believe they're an exhibit to an
affidavit. I'll tell you there is no mention of
that.

MR. LEON: She didn't control the minutes.
She didn't receive a draft to approve them or
review them, so I don't think you can fault her for
that.

BY MR. MANDERVILLE:

Q. During your tenure as a director, Ms.
Castillo, you read the minutes when they would come
to you?

A. Yes, I did.

Q. Did you ever object to any of them?

A. No.
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say, "Wait a second, you missed something here" or
"You should change something"?

A. When we would talk about the minutes,
it was at the time of the board meeting that the
minutes from the previous meeting was approved. I
recall that at one moment I reminded him that he
was probably doing too much copy and paste because
the list of the companies or the person at one
point it was he had more things listed that they
were actually in there. But that was just like a
pointing out like I think you are doing too much
cut and paste and should review that list there.

Q. So you recall doing that?

A. Yes, at one point I did that.

Q. And the February 2010 board meeting was
the last board meeting you attended?

A. That's correct.

Q. And by the time of that board meeting
you had already met with your cousins at least once
and counsel for the cousins and your legal counsel
to discuss litigation?

MR. LEON: Sorry, can you repeat that if
you are asking her about what she did with her

legal counsel?
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BY MR. MANDERVILLE:

NETWORK REPORTING & MEDIATION (416) 3590305



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

137

April 17th, 2012 Margarita Castillo

645

646

647

648

649

Q. At the time of this board meeting,
February 2010, you've told me you had already met
with your cousins and on at least one occasion and
their legal counsel and your legal counsel to
discuss, among other things, the possible
commencement of litigation?

MR. LEON: No, she didn't say that, to my
recollection. She acknowledged there was a
meeting.

BY MR. MANDERVILLE:

Q. Can you turn to your third affidavit,
in the Second Reply Application Record, Exhibit 3.

A. Second Reply?

Q. Yes. In particular, I would ask you to
turn to page 10 of your affidavit.

A. Yes, I'm there.

Q. Paragraph 32.

A. Yes.

Q. You swear that:

"On December 8th, 2009, Ricardo,

Roberto" would be Roberto Barillas

"Jorge" would be Mr. Porras
"and I met with my lawyers at Bennett

Jones. At this point I was seeking
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advice on my obligations as a
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director of Xela with respect to

the Boucheron activity. This

included exploring whether I would

find it necessary to start a legal

proceeding against Xela or Juan."

Correct?

A. Yes, that's correct; that's what it
says there.

Q. My previous question to you was that at
the time of the meeting, directors' meeting in
February 2010, where you became upset and left, you
had at that point had meetings with your cousins,
had meetings a meeting at least with your
cousins' lawyer and a meeting with Bennett Jones to
discuss the possibility of commencing litigation;
correct?

A. I don't recall being the commencing
litigation prior to being part of that meeting or
the motivation for that meeting.

Q. So when you've sworn that it's true at
paragraph 32 of your affidavit that this meeting
I'm saying that parenthetically "included
exploring whether I would find it necessary to

start a legal proceeding against Xela or Juan"?
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MR. LEON: I think you have to read the
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sentence before that too.

MR. MANDERVILLE: Well, and I did read that
into the record before, Mr. Leon.

MR. LEON: I know you did.

BY MR. MANDERVILLE:

Q. If I take your sworn evidence at face
value here, Ms. Castillo, is it not true that one
of the things that you were meeting Bennett Jones
about was possible commencement of litigation?

A. With emphasis on the word "possible"
because it wasn't for sure.

Q. Do you want to take 10 minutes?

MR. LEON: Sure.

Recess at 3:04 p.m.
Resuming at 3:18 p.m.

BY MR. MANDERVILLE:

Q. Ms. Castillo, we were talking a little
earlier about the Xela board meeting of February
2010, and I understand that shortly following that
board meeting and that board meeting was in Fort
Lauderdale; correct?

A. That's correct.

Q. I understand that shortly following

that board meeting you went to Guatemala?
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end of the month I went to Guatemala.

Q. Was that when you met with your cousins
at the Pepsi offices?

A. Yes.

Q. Now, I want to talk to you a little bit
about what I'm going to call the Xela estate
freeze. Do you know the process I'm speaking of
when I use that term?

A. Yes, I do.

Q. As I understand it, in 1996 your father
arranged for you and Juan and he to have Alberta
holding companies?

A. Yes, it was in 1996.

Q. And you and Juan obtained independent
legal advice in connection with the arrangements
that your father wanted to put in place?

A. Yes, that's what I remember.

Q. Am I correct that the intention, your
father's intention, was to give you and Juan shares
in Xela through the companies but that you wouldn't
be able to redeem them until your father passed
away?

A. Yes, that was the way it was, as I

understand understood it at the time.



25

661

Q. And you understood your lawyer's advice

NETWORK REPORTING & MEDIATION (416) 3590305



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

141

April 17th, 2012 Margarita Castillo

662

663

664

665

666

about this is the intention of what these documents
are saying?

MR. LEON: I don't think you can ask that
question.

MR. MANDERVILLE: Fair enough.

BY MR. MANDERVILLE:

Q. Do you today have any issue with the
independent legal advice you obtained back then?

MR. LEON: No, you can't ask that either.
That's why

BY MR. MANDERVILLE:

Q. Why is that, Mr. Leon?

MR. LEON: It's legal advice. 1It's
privileged, isn't it?

BY MR. MANDERVILLE:

Q. I'm not asking what the advice was.
I'm asking if there was any assertion now that
there was an issue in connection with that advice.

MR. LEON: I think that's the same thing.

BY MR. MANDERVILLE:

Q. You've told me you understood your
father's intentions with the estate freeze?

A. In 1996, yes, I understood.

Q. And you understood that his intention
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not be able to redeem your shares in Xela until
your father passed away; correct?

A. Yes, that's what I understood at the
time.

Q. You understood that the various
documents that were prepared were done in an effort
to achieve that intention?

A. Yes, that's what I understood at the
time.

Q. And at the time you didn't have any
particular objection to that?

A. No, I didn't have any objections to
that at the time.

Q. Now, Ms. Castillo, at a certain point
in 2010 you, through Mr. Leon, let Xela know that
you were not happy with how things had unfolded
during your tenure with Xela?

A. I think that's how you can put it.
There some correspondence that was back and forth.

Q. If you feel I'm inaccurate in how I'm
putting it, by all means correct me.

A. I don't know exactly what context you
want.

Q. Well, I understand there was
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and then Xela's counsel attesting to your
dissatisfaction with how things were happening at
Xela?

A. Yes, I think that's how you can put it,
yes.

Q. And

MR. LEON: Sorry, just a small matter. I
don't recall actually writing to Xela. I recall
corresponding with Mr. Rodriguez.

MR. MANDERVILLE: And that's fine. I'm
not I'm certainly not suggesting an ex parte
conversation. I wondered if your initial letter
had gone to the company and then they involved a
lawyer.

MR. LEON: I don't recall.

BY MR. MANDERVILLE:

Q. And one of the issues which remains
live is the value of your shares in Tropic?

A. That's correct.

Q. And in connection with that, and after
the parties had entered into confidentiality
agreements, they agreed to share some documents?

A. Yes, that's what I remember.

Q. One of the document Xela provided to
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Mr. Badham?

A. I don't know exactly what documents
were provided to my advisor, but I've heard about
that valuation by Mr. Badham.

Q. Ms. Castillo, can you turn to the
Supplemental Application Record of my clients,
Exhibit B.

MR. LEON: Supplemental Application Record.

BY MR. MANDERVILLE:

Q. It's Exhibit B, tab 2, which would be
the supplemental affidavit of Mark Korol.

Exhibit A to the document is to
Mr. Korol's supplementary affidavit is a valuation
prepared by Mr. Badham?

A. You said A?

Q. Tab 2, sub A.

A. Yes, that's what it says on the front
page.

Q. Michael Badham, FQ Valuations,
September 15, 20102

A. Yes.

Q. Have you seen that document before?

MR. LEON: Before this affidavit or
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BY MR. MANDERVILLE:

Q. Before today? I presume you

A. Oh, sorry.

Q. Do you see that Mr. Korol deposes that
this was provided to Mr. Cohen, your financial
advisor, in October 20107?

MR. LEON: He says he believes it was
produced in October 2010.

BY MR. MANDERVILLE:

Q. Is there any dispute about that?

MR. LEON: I don't know of any. See, a
part of the thing was it was provided to Mr. Cohen,
not to me and not to my

MR. CRANE: The email dated October 26,
2010 at 10:34 a.m. from Mr. Cohen to Mr. Korol may
be of some assistance to Mr. Leon's

MR. LEON: And he says the (inaudible) is a
result of reviewing the draft valuation memorandum
prepared by Michael Badham. I don't think that's
any different than what's been produced here.

BY MR. MANDERVILLE:

Q. I apologize, Mr. Leon. Is it was it
not provided to your office?

MR. LEON: If I recall
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second.
OfftheRecord Discussion.

BY MR. MANDERVILLE:

Q. Ms. Castillo, you'd agree with me that
based on Mr. Korol's affidavit in Exhibit 2, it
would appear that the Badham valuation was provided
to your financial advisor in October 20107?

A. That's what it says there.

Q. And that would have been a couple of
months before you started your application?

A. Yes.

Q. 1In fact, it was your evidence that you
and perhaps your counsel did not actually see the
valuation until some time subsequent to the
commencement of the application?

A. That's accurate. I didn't see it
before I saw the actual affidavit that was attached
to it.

Q. Your financial advisor, Mr. Cohen, is,
among other things, considering or assessing the
accuracy of that valuation; correct?

A. That's what I understand that he is
doing, yes.

Q. I'd ask you to turn to Mr. Korol's
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Application Record, Volume 1. In particular, if
you open Mr. Korol's affidavit and turn to page 11
at the bottom, paragraph 17.

A. Yes, I've finished it.

Q. Mr. Korol states there that no funds
from Fresh Quest have been utilized to fund
political activities in Guatemala.

Do you take any issue with that statement
concerning Fresh Quest?

MR. LEON: Sorry, where are you reading
from?

THE DEPONENT: Here.

BY MR. MANDERVILLE:

Q. It starts, "Funds from Fresh Quest were
utilized to fund political activities in Guatemala.
This is untrue."

A. And your question was?

Q. Mr. Korol asserts that no funds from
Fresh Quest were utilized to fund political
activities in Guatemala. Do you accept the
accuracy of that or do you know one way or the
other?

A. I don't have any information regarding

specifics, so I don't agree or disagree.
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Q. Ms. Castillo, I would like you to turn
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to your third affidavit, please. It's in your
Second Reply Application Record.

MR. LEON: Yes.

BY MR. MANDERVILLE:

Q. Paragraph 32, please, page 10.

A. Yes, I've

Q. Have you read it through?

A. Yes.

Q. The fourth sentence you state:

"With that in mind" that being

"exploring whether I would find it

necessary to start a legal proceeding

against Xela or Juan. With that in

mind, I had Roberto and Jorge explain

the Boucheron situation to my lawyers."

What was, to use your phraseology, the
"Boucheron situation"?

A. It is discrepancy for what I was
what I was being told by Roberto or whatever I was
told when I asked my father about that.

Q. I would like to you elaborate what was
the Boucheron situation? What were you being told
by Roberto, what were you being told by your

father?
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having some issues with the bank. They were asking
him questions because he was the legal
representative of the company and he didn't have
those answers.

So he asked Juan for the appropriate answers
and he never got an answer. That's what he told me.

So I asked my father and he said, "Oh, that's
already been resolved." That's what I got from him.

Q. Okay.

A. Meaning "him" meaning my father.

Q. So your father told you "that's already
been resolved," and am I correct then that all of
the other information you got about the socalled
Boucheron situation came from Mr. Barillas?

A. Yes, and directors told me that the
matter with the bank, to the directors' knowledge,
was not resolved. That's what he was told me that
time.

Q. So this is Mr. Barillas telling you all
this?

A. Yes.

Q. And was there anyone else besides Mr.
Barillas who was giving you information about

Boucheron?
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Q. What explanation did you ask Mr. Porras
to provide when you say, "I had Roberto and Jorge
explain the Boucheron situation to my lawyers"?

A. Just in general. I didn't know
specifically something.

Q. And was Mr. Barillas concerned that the
laws in Guatemala might be violated?

A. I don't know what his concerns were. I
don't I'm not in his head, so I don't know what
he was thinking.

Q. Who arranged for Mr. Barillas and Mr.
Porras to come to Toronto?

A. They talked to me about coming and I
did not say, "Don't come."

Q. So they flew up from Guatemala on their
own?

A. Yes. As I remember, yes.

Q. Who paid for them to come?

A. I don't know.

Q. You? Did you pay?

A. I don't recall paying for that.

Q. Is that something you would remember if
you did pay?

A. Roberto would come up anyway every year
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trips.

Q. What about Mr. Porras, how often would
he come up to visit you?

A. No, he didn't come to visit me. He was
one time when they were still working at PwC and a
certain point they had to come for another matter
which related to another of the PwC clients, and it
was the end of summer, so they were here, they
stayed with us. Roberto stayed with us.

Q. And Mr. Porras stayed with you as well
in the summer months?

A. In that time, yes.

Q. And that was he was up here to do in
connection with his legal business for Xela; right?

A. No, it just had something to do when
they worked at PwC still. So I don't know. I
didn't question him what he was doing here.

Q. All right. 1In December 2009 was when
Mr. Porras comes up here. You don't know who paid
for him to come?

A. No, I don't know.

Q0. Did Ricardo?

A. I don't know if he did. I don't think

so. I take care of the accounts.
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Q. So you do know that you didn't and you
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know that Ricardo didn't?

A.

know I didn'

0.

I don't recall Ricardo doing it but I
t.

You take care of the accounts, so

that's something you would recall; correct?

A.

0.

Well, yes.

Can you tell me why you would be

seeking Canadian legal advice about a Guatemalan

situation?

A.

I don't know exactly what you are

asking me there. I don't understand the question.

Q.
explain the

The lawyers

You say, "I had Roberto and Jorge
Boucheron situation to my lawyers."

in this instance being Bennett Jones.

I said can you tell me why you would have

Jorge and Roberto be explaining to Canadian lawyers a

Guatemalan situation?

A.

director of

That's due to the fact that I was a

Xela and I was looking for the best

interests of the company and wanted to know if

there was anything that could I cannot pronounce

that word.
not English,

other way.

I can think of the word in Spanish but
so give me a moment. I'll go about it

That could be detrimental for anything
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Q. So you were concerned that something
might be going on that was detrimental to Xela?

A. Yes.

Q. And in December 2009, you were a
director of Xela; correct?

A. T was.

Q. Did you raise this with members of the
board?

A. I would have raised anything about it
with my father privately.

Q. Did you?

A. Yes, I probably did. Most likely I

did.

Q. Did you or did you not?

A. I did.

Q. When would you have raised it with your
father?

A. I don't know the exact date.

Q. Would it have been before the meetings
with Bennett Jones?

A. Most likely.

Q. So sometime before December 8th, 2009
you raised with your father concerns about the

Boucheron situation?
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Boucheron situation because that didn't concern me
directly, but I always thought that if there was
anything that what could be detrimental for Xela, I
just wanted to find out. I was always dismissed
when my father went, "That's nothing that you need
to know. That's not your concern," so...

Q. How did you approach your father on
this particular issue?

A. I don't recall exactly the exact way I
would approach him about it.

Q. Was it an email, a phone call?

A. Could have been in person. Most likely
in person.

Q. What do you recall saying to him?

A. I don't recall what exactly we talked
about.

Q. Well, I appreciate you may not it's
been a few years. I appreciate you may not recall
exactly, but what do you recall?

A. Well, he asked, "What is the" what
was going on with that, like why was that an issue.
Q. Based upon the information you'd

received from Mr. Barillas?

A. Yes, because that was the only
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information that I would receive about it.
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asked questions to my father, I was never given any
explanation.

Q. Was that the occasion when your father
said, "Don't worry, it's all resolved"?

A. That could be one of the situations,
yes.

Q. You're not sure?

A. Like I told you, I had different
conversations at different points in time, and we
talked about so many different things, that I don't
know exactly. I cannot pinpoint when and where.

Q. Did you tell your father, "I am
concerned about this situation. I'm going to go
speak to lawyers in Toronto about it"?

A. I don't recall exactly what I told him
but I

Q. Did you tell him that?

A. That I was concerned, yes, I did.

Q. Did you tell him, "I'm going to speak
to lawyers in Toronto about it"?

A. I don't recall telling him that.

Q. Did you tell him, "Mr. Barillas and Mr.
Porras are coming up here and we're going to

discuss the Boucheron situation with my lawyers"?
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Q. Any reason why?

A. Well, I didn't feel it was necessary
for me to tell him everything I was doing.

Q. Did you appreciate that when you met
with Bennett Jones in the company of Mr. Barillas
and Mr. Porras among others that you were, among
other things, discussing the company for which you
are a director?

A. I wasn't discussing anything. I was
getting information from them. I wasn't providing
any information.

Q. Off the record.

OfftheRecord Discussion.

BY MR. MANDERVILLE:

Q. So you never mentioned to your father
or I presume to your brother or anyone else at the
board, "I'm concerned about the Boucheron
situation. I'm going to have Mr. Barillas and Mr.
Porras come up here and we will meet with lawyers
in Toronto to discuss it"?

A. No, I did not mention that to my
father. He would be the only person I would have
mentioned something like that, but I didn't talk to

him about that.
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Q. Did you talk with anyone else at Xela
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about that?

742
shortly
correct,
743
744
745
meeting?
746

A. No, I didn't.
Q. And this meeting takes place very
after your meeting with the cousins,

in Guatemala?
A. Yes, in the same year.
0. I think it was within two months?
A. Yes.
Q. You say in paragraph 32:

"At no point during this meeting was
any confidential privileged information
provided to Roberto or Jorge. Rather,
they were the ones providing information
to me and my lawyers."
Did you make notes of that meeting?
A. No, I did not take any notes.

Q. Did your lawyers make notes of that

A. That I don't know. I assume they did.

Q. Given that you swear that there was no

confidential privileged information provided, I'd

like your lawyer's notes of that meeting, please.

REFUSAL

MR. LEON: No.
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BY MR. MANDERVILLE:
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Q. Why is that, Mr. Leon?

MR. LEON: They're privileged.

BY MR. MANDERVILLE:

Q. So, Ms. Castillo, when you say at no
point during this meeting was any confidential
privileged information provided, is that
inaccurate?

A. Provided by me. I didn't provide
anything.

Q. "At no to point during this meeting

was any confidential privileged information

provided to Roberto or Jorge. Rather, they

were the ones providing information to me
and my lawyers."

Are you inclined to sort of resile from what
you've said there and say there was, indeed,
privileged information exchanged?

MR. LEON: Well, you're asking her a legal
question as to what's privileged. You see

MR. MANDERVILLE: No, I realize that, Mr.
Leon, and I appreciate you giving me your position
on this because I wouldn't mind getting it.

MR. LEON: It's litigation privilege.

You'll see that it says, "I would find it
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start a legal proceeding against Xela or Juan." So
it was provided to the lawyers as part of

BY MR. MANDERVILLE:

Q. In contemplation of litigation or for
the substantial purpose of contemplating
litigation?

MR. LEON: We can argue about what the

BY MR. MANDERVILLE:

Q. No, but that's the position you're
going to take?

MR. LEON: The position I'm going to take
is that any notes that we have are privileged.

BY MR. MANDERVILLE:

Q. So, Ms. Castillo, two points then
arising from

MR. LEON: No, sorry, I don't mean to be
cute about it. The question is, when you say in
contemplation of litigation, in contemplation of
what? You can't assume what the litigation was
that it was in contemplation of, if I can put it
that way.

MR. MANDERVILLE: You don't think that's
too cute?

MR. LEON: No, I don't. That's not the way
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it happened.
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BY MR. MANDERVILLE:

Q. Well, two points I want to raise with
you, Ms. Castillo. You've told me before that when
I said you were speaking to your lawyers about
commencing a legal proceedings against Xela and
Juan, you told me that wasn't really what it was
about. I take it that is what it was really about;
correct?

A. I meant I was exploring that, if it
would be necessary at one point.

Q. The substantial purpose of the meeting
was the commencement of this litigation; correct?

A. Of that particular meeting?

0. Yes.

A. It was more exploring and trying to
understand what everything was. That's what I
recall from the meeting at that moment.

Q. And when you say:

"At no point during this meeting was

any confidential privileged information

provided to Roberto or Jorge. Rather,

they were the ones providing information

to me and my lawyers," I take it you want

to change your sworn statement here now
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information provided to my lawyers"?

MR. LEON: No, that's you're missing.
That's not what she said and that's not what that
says. She says, "They were providing information
to me and my lawyer."

BY MR. MANDERVILLE:

Q0. None of which was confidential or
privileged?

MR. LEON: She says that she "...that no
confidential privileged information was provided to
Roberto or Jorge."

As I read that, she wasn't giving any
information that she had as a director of Xela or
otherwise. She was receiving information.

MR. MANDERVILLE: I see the point you're
making, Mr. Leon.

MR. LEON: Sorry, I don't mean to
interfere, but you whenever you crossexamine on
something when I was there, I know.

BY MR. MANDERVILLE:

Q. Ms. Castillo, is it your evidence that
it was merely one of the items discussed about
considering the possibility of commencing

litigation, or was a substantial purpose of this
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meeting the commencement of litigation?
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A. No, it was not about commencement of
litigation. It was one of the items.

Q. I will renew my request for notes, and
I accept that they may be subject to redaction.

MR. LEON: Well, I'll maintain my refusal,
but I will take a look at them. If I change my

position, I'll let you know.

BY MR. MANDERVILLE:

Q. And in addition to Mr. Leon's notes, I
would also request Mr. Woycheshyn's notes.

MR. LEON: I'm pretty sure I don't have any
notes.

MR. MANDERVILLE: I had assumed that was
going to be the answer.

MR. LEON: And if I did, you wouldn't want
them anyway. I understand your request from
Bennett Jones.

MR. MANDERVILLE: Yes.

MR. LEON: Okay.

BY MR. MANDERVILLE:

Q. Now, Ms. Castillo, your nephew, Roberto
Barillas, is not a lawyer, is he?

A. No, he's not.
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Q. So there'd be no privilege attached to
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information provided to him; correct?

MR. LEON: She said she didn't provide him
with any information.

BY MR. MANDERVILLE:

Q. Did Mr. Barillas take any notes at this
meeting, bring any papers?

A. That I don't remember.

Q. Are you still in contact with Mr.
Barillas?

A. Yes.

Q. I'd like an undertaking for you to
obtain all notes and papers of his arising from
this meeting, please?

MR. LEON: No, I don't think she's her
obligation extends that far in the context of a

crossexamination on an affidavit.

BY MR. MANDERVILLE:

Q. Turning to paragraphs 33 and 34 of your
affidavit, I would ask you to read through it,
please.

A. Sorry, 33 and 34?

0. Yes.

A. I have reviewed that.
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Q. And in 33 and 34 of this affidavit you
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are deposing to some of what occurred at a second
meeting at Bennett Jones' offices?
A. Yes.
Q. This one was held on December 10, 2009?
A. Yes, that's what I remember.

Q. At that time you are still a director

A. Yes, I was.

Q. And in addition to your husband
Ricardo, Roberto Barillas, Jorge Porras and
yourself, presumably Mr. Leon and Mr. Woycheshyn, a
lawyer by the name of Katherine Kay from Stikeman
Elliott was present at that meeting; correct?

MR. LEON: She was there for part of the
meeting.

THE DEPONENT: Yes.

BY MR. MANDERVILLE:

Q. And during the first part of the
meeting, Ms. Kay advised that she could not act for
Roberto Barillas or Jorge Porras because she was
retained by your cousins?

A. That's the way I understand, but more
that it's separate, two separate statements.

First, I say I understand that she was present
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there because they had approached her and she said
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that they she could not represent them in
Canada. Don't know exactly the reason for that,
but then after she mentioned that she was 1in the
past had been retained by my cousins.

Q. Where does it say here it was in the
past?

A. Well, I added "in the past" right now.
But she had been retained by my cousins. I don't
know when.

Q. And this is where Ms. Kay advises you
and those present in the room that your cousins
understood you were becoming frustrated with Xela
and were willing to be supportive of your attempts
to resolve your concerns whether through litigation
or otherwise; correct?

A. Yes, that's what it says there.

Q. Ms. Castillo, do you have any
knowledge, information or belief about why Mr.
Barillas and Mr. Porras felt they should obtain
separate legal representation in Canada?

A. No, I don't know.

Q. Were Mr. Barillas' concerns that you
were meeting about, did they go anywhere beyond the

socalled Boucheron situation in Guatemala?
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the question actually?

Q. Sure. Mr. Barillas' concerns that he
was meeting with you and your lawyers about, did
they, to your knowledge, go anywhere beyond the
socalled Boucheron situation that you referenced?

MR. LEON: Sorry, I don't understand your
question either, whether you are asking about
are you asking does she know sorry, are you
asking whether Mr. Barillas disclosed concerns
beyond Boucheron or are you I'm just not sure
what you're getting at.

MR. MANDERVILLE: Fair enough. Those are
the best sorts of questions.

BY MR. MANDERVILLE:

Q. You've told me previously that Mr.
Barillas and Mr. Porras had attended in Toronto, at
whose behest you don't know, to explain the
Boucheron situation to your lawyers; correct?

A. I have said that; correct.

Q. And to your knowledge, did Mr.
Barillas' attendance in Toronto go to any reason
beyond explaining the Boucheron situation?

A. No idea. I don't know that.

Q. You don't know whether or not that is
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A. Well, besides coming to talk to us
about this, he came to visit my family, my cousins.

Q. Other than a social visit, the only
business reason that you know of was the Boucheron
situation?

A. Yes, that's what I remember knowing at
the time.

Q. And, similarly, Mr. Porras attended for
the express purpose of discussing the Boucheron
situation?

A. That's what I remember.

Q. You're not aware of any other business
reason, legal reason for Mr. Barillas or Mr. Porras
to be attending in Toronto?

A. No, I don't know exactly if they had
any other reasons besides those.

Q. How long was Ms. Kay at this meeting?

A. I don't remember the exact time but it
was very short. If I remember correctly, it was
short.

Q. How long did the meeting last?

A. I don't know. I think you have asked
me about the meetings, and I don't have a

recollection of time.
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Q. Well, you've been actually very
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informative in telling me the board of directors
meeting of Xela typically lasted all day long.

A. No, those were scheduled that way.
Other things are just depending how it goes. I
don't know exactly how long in minutes or hours it
lasted.

Q. Well, this December 10th meeting which
involved a number of people and you deposed that
after Ms. Kay left you had two consultants from
Navigant join the meeting. Did the meeting last
all day, half day? What do you recall?

A. I already answered you that I don't
recall how long it took, the meeting.

Q. You stated at the end of paragraph 34
of your affidavit:

"To my knowledge, Jorge wanted to be

present at the meeting so that he could

disclose what he and Roberto thought

was illegal activity of Xela."

That's what you swore to?

A. Yes, that's what I said in my
affidavit.

Q. And this suggestion of illegal activity

would be illegal activity concerning the Boucheron
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A. I don't remember exactly the time, but
it was a lot about Boucheron.

Q. Was there anything else you recall?

A. I don't remember.

Q. Did Ms. Kay take any notes of the
meeting?

A. That I don't remember.

Q. Were any notes of the meeting made
while Ms. Kay was in attendance at the meeting?

A. That I don't remember.

Q. Counsel, again I'd ask you to produce
your notes made of the meeting during the time that
Kay was in attendance. There would be no privilege
during the time that she was there.

MR. LEON: No, I'm going to refuse, but as
I told you, I will take a look and let you know my

answer.

BY MR. MANDERVILLE:

Q. At the moment, your refusal is based on
what assertion?

MR. LEON: 1I'll make it based on relevance.

MR. MANDERVILLE: And just so there's

not
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MR. LEON: Sorry, relevance and privilege.
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I don't know what's in those notes, and so to the
extent that there may be material in those notes
that I consider privileged, then I'm not going to
produce them.

And part of the problem may be figuring out
what whether she was in the room, but without
looking at the notes, I don't know that. So without
looking at them, I can't properly answer your
question.

BY MR. MANDERVILLE:

Q. Will you undertake to ask Ms. Kay to
forward you her notes of that meeting?

MR. LEON: No.

MR. MANDERVILLE: That would at least
enable you to look at them.

MR. LEON: I'm not going to give that
undertaking.

BY MR. MANDERVILLE:

Q. And your refusal is based on what?

MR. LEON: I don't think in a
crossexamination I have the obligation to go to
somebody who I have no control over to ask them to

produce notes. I don't think even on a discovery I
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crossexamination.

BY MR. MANDERVILLE:

Q. Now, Ms. Castillo, you swear here
that

MR. LEON: I mean well, I don't want to
get into giving evidence, so I'll just leave it.

BY MR. MANDERVILLE:

Q. Sorry, Mr. Leon?

MR. LEON: Sorry, I was going to say
something, but I don't want to be seen as giving
evidence, so I'll just stay out of it and let you
ask your questions.

BY MR. MANDERVILLE:

0. You state in the last sentence of
paragraph 34, to your knowledge "Jorge wanted to be
present at the meetings so that he could disclose
what he and Roberto thought was illegal activity of
Xela"? Correct?

A. Yes, that's what I wrote in my
affidavit.

Q. This concern you never brought to the
attention of the board?

A. Not that I recall it.

Q. You never brought it to the attention
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of your father?

NETWORK REPORTING & MEDIATION (416) 3590305



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

April 17th, 2012 Margarita Castill

A. Not that I remember t
remember.
802 Q. Did you ever bring it
of your brother Juan?
A. No, I did not talk to
803 Q. I propose we stop for
Leon.
MR. LEON: Yes.

Whereupon the Examination was adjourned at

I hereby certify that the foregoing
is a true and accurate transcription
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ONTARIO

SUPERIOR COURT OF JUSTICE
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BETWEEN:
MARGARITA CASTILLO

Applicant

- and -

XELA ENTERPRISES LTD., TROPIC INTERNATIONAL LIMITED,
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SECOND REPLY AFFIDAVIT OF MARGARITA CASTILLO
(Sworn September 9, 2011)

I, Margarita Castillo, of the City of Toronto, in the Province of Ontario, MAKE OATH

AND SAY:

Introduction

1. I am the applicant in this proceeding, a sharebolder and director of Tropic International
Limited ("Tropic"), a sharcholder of 696096 Alberta Ltd, ("Alberta Co.") and a former director
of Xela Enterprises Ltd. ("Xela"). As such, I have knowledge of the matters contained in this
affidavit either from my personal knowledge, or where indicated, from information provided to

me by others, which in all cases I believe to be true.

2. I swear this affidavit in support of my application, which seeks to have my shares in

Trepic and Alberta Co. bought out. 1 swore my principal affidavit on this application on



January 17, 2011 (my "Janﬁary Affidavit") and a reply affidavit on July 29, 2011 (my "Reply

Affidavit™.

3. I swear this further affidavit in reply to the supplemental affidavits of:
(a)  Mark Korol ("Korol"), Chief Financial Officer of Xela, sworn August 11, 2011;
(b)y My father, Juan Arturo Gutiérrez ("Arturo"), sworn August 11, 2011; and

{(¢) My brother, Juan Guillermo Gutiérrez ("Juan™), swom August 12, 2011

(collectively, the "Supplemental Affidavits").

4, The core of my evidence on this application is set out in my January Affidavit and my
Reply Affidavit. I will not repeat that evidence here. I have not attempted to respond to every
point raised in the Supplemental Affidavits. Rather, I have only responded to specific matters.
As such, where I do not respond to a particular matter, any non-response should not be

interpreted as my agreement with evidence in the Supplemental Affidavits.
The value of my Tropic Shares

S. Korol's supplemental affidavit attaches a copy of a valuation with respect to the "Fresh
Quest/Tropic Inc. companies”, which Xela obtained from Michael Badham on
September 15, 2010 (the "Badham Valuation™). I do not know why this valuation report was not
previously put into evidence in this proceeding. While I understand that a copy had been
produced to Farley Cohen of Cohen Hamilton Steger LLP ("Mr. Cohen"), I had not previously
received a copy. In fact, Xela's-consistent position as shown in letters from their lawyers (see
Exhibit "Q" of my January Affidavit) was that this valuation information was "proprietary to

Xela".
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6. I note that the Badham Valuation states that, “[s]héreholders should perform their own
due diligence review of the business and should not rely on these calculations as evidence of a
thorough business review". This is precisely wﬁat I have been trying to do since 2010, and the
reason why I retained Mr. Cohen to provide an independent valuation of my Tropic shares. For

almost a year, Juan and Arturo had access to the Badham Valuation and I did not.
7. As of the date of this affidavit, Mr. Cchen's valuation is not yet complete.

g I note that paragraphs 2 and 3 of Korol's supplemental affidavit refer to the Badham
Valuation being with respect to the "Fresh Quest/Tropic Inc. companies”. The specific

companies are not identified.

9. In paragraph 8 of Juan's supplemental affidavit, with respect to our personal financial
statements, Juan states that we "must have been using the rough approximate values of the Fresh
Quest Group of companies which we estimated and would have been at the time in the
approximate range of $20,000,000 to $25,000,000 range based upon Fyffe's approach in 2008". [
do not know what difference, if any, there is between the "Fresh Quest/Tropic Inc. companies”
use& in the Badham Valuation and the "Fresh Quest Group of companies" used in Fyffe's
approach. I note that Fyffe's approach from 2008 would not explain the values given to my
Tropic shares in the 2007 personal financial statements (included in Exhibit "D" to my Reply

Affidavit).

10.  Further, if Juan's statement at paragraph 8 of his supplemental affidavit that the "family
collectively looked at the group for the purposes of banking” is correct, this means that both of
us were misrepresenting the value of our Tropic shares fo the International Finance Bank. In my

case, I did not know about this misrepresentation because, as stated in my January Affidavit and
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Reply Affidavit, I relied on Xela management in determining what the value of my Tmpic'shares

were when I prepared my personal financial statements.

11. In terms of the preparation of my personal financial statements, I note that Korol's
supplementary affidavit does not respond to the specific points in my Reply Affidavit, including
Exhibits "B", "C" and “D", which show that Xela management (specifically Jim O'Connell)
prepared the valuation data in my personal financial statements. Juan's supplemental affidavit at
paragraph § states that "far too much is being made of this issue" and that he does not have a
copy of his personal financial statement "handy". Juan does not indicate what efforts, if any, he

made to fry and locate copies of his personal financial statements.

February 2010 Board Meeting

12. At paragraphs 2 to 4 of his supplemental affidavit, Arturo gives evidence with respect to
the February 2010 Xela Board meeting. During the time that I was present at the meeting, there
was no mention whatsoever of Roberto Barillas ("Roberto") and Xela proceeding with a criminal
complaint against him. In reviewing the Minutes of that Board meeting (attached as Exhibit "B"
to Arturo's supplemental afﬁdavit}, I note that Roberto's company, BPA, is not mentioned until
the end of the document. This suggests that the topic was not raised until the end of the meeting.

As indicated in my prior affidavits, I was not present for the entire Board meeting.

13.  In response to paragraph 3 of Arturc's supplemental affidavit, when 1 had discussions
with my father regarding my resignation from the Xela Board of Directors, there was never any
mention that it was due to "the conflict with Barillas”. Rather, the focus of our discussions, as
described in my January Affidavit, was on my requests for information regarding the value of my

Tropic shares and the proposed sale of those shares to Xela. Arturo told me that he was not



going to provide me with any information on the valuation of Tropic or provide me with any of
Tropic's financial statements (both of which I requested). He then said it would be "more

elegant” for me to resign from the Board.

14.  In response to paragraph 4 of Arturo's supplemental affidavit, it is true that I spoke with
my father on the telephone approximately one day before the April 29" Board Meeting, It is also
{rue that my father asked if T was going to resign. When I told him that I was not going to resign,
Arturo demanded that ] not attend the April 29™ Board meeting. 1 had no prior notice of this
meeting. As the Minutes of the February Board meeting (Exhibit "B to Arturo's supplemental
affidavit) indicate, the date for the next Board meefing was not discussed until the end of

meeting. Again, I was not present for the entire February Board meeting.

My Removal as a Director of Tropic

15.  Paragraph 5 of Arturo's supplemental affidavit refers to a Special Meeting of
Shareholders of Tropic dated April 29, 2010. 1 had no notice of this meeting. In fact, I did not
ev;an know such a meeting happened until I read Arturo's supplemental affidavit. The Minutes of
this "Special Shareholder Meeting" (attached as Exhibit "C" to Al‘tll!‘Q'S supplemental affidavit)
indicate that I did not attend the meeting, but do not state whether I was provided notice of the

meeting.

16. 1 note that Arturo's supplemental affidavit does not state when these Minutes were
drafted, nor does he attach any shareholders' resolution. Further, Arturo does not explain why, as
of July 29, 2011, T was still listed as a Tropic director according to the Provincial Corporate

Registry. I note that the Corporate Registry does show that I was removed as an officer of



Tropic on or about May 18, 2010. A copy of these corporate searches was included at Exhibit

*"M" to my January Affidavit.
The payments I received from Xela

17. At paragraphs 6 to 7 of Arturo's supplemental affidavit (dated August 11, 2011), he
appears to be responding to paragraph 28 of my January Affidavit (despite the fact that he was
ordered by the court to provide any such reply evidence by June 20, 201 1). Arturo's statement at
paragraph 6 that "my children never loaned anything to the company" ignores the fact that in
November 2004 my husband and T took out a mortgage on our Muskoka cottage with Scotiabank
for $1,275,000. Attached as Exhibit "A" is a copy of the Charge/Mortgage of Land. Ricardo
and 1 gave the mortgaged funds to Xela. At the time, Arturo promised Ricardo and me that Xela

would repay the enfire mortgage.

18.  Attached to this affidavit as Exhibit "B" is a copy of our annual mortgage statement
dated December 31, 2010. Tt shows that the amount owing on this mortgage as of that date was
$546,628.09. Up until late April 2011, Xela had been making payments on this mortgage. It has
since stopped making any payments. Attached as Exhibit "C" is a copy of our monthly account
statement dated May 20, 2011, which shows that Xela's last payment on this mortgage was made

on April 28, 201 1.

19.  In addition to the mortgage on our cottage, approximately 7 years ago, my husband and 1
bath took out loans against our life insurance policies for more than $100,000 and paid those

finds to Xela.

20. At paragraph 7 of Arturo's supplemental affidavit, he states that before Xela stopped

making monthly payments to me, Ricardo and I were receiving "about twice as much” as Juan.



In making this statement, Arturo includes the amounts Ricardo received from Digalta. Since
2008, Digalta has not been an affiliated with Xela. I have no idea how my father would know
how much money Ricardo was receiving from Digalta during this period. Further, I note that
Arturo’s evidence is inconsistent with evidence of Xela's Chief Financial Officer. Paragraph 26
of Korol's affidavit dated June 15, 2011, states that "coincidentally the amount paid to Juan
Guillermo Gutierrez...is roughly equivalent to the amounts received by the Castillos for the
same time period when the net income of Digalta of Ricardo and the director's fees of Margarita

are considered”.

21, Despite these inconsistencies and inaccuracies, given that Digalta was a company that
Ricardo was running on his own, 1 do not understand why any salary he received from Digalta is

relevant fo my application.

My Alleged Involvement in an Arrangement between Xela Management and Roberto

22.  As described in more detail at paragraphs 39 to 48 of my Reply Affidavit, after Xela and
Roberto had negotiated an arrangement for the payment of BPA's account and the return of
certain accounting papers, Arturo asked me to get involved to help transfer the monies to

Roberto.

23.  Juan's supplementary affidavit attaches selected versions of email exchanges between us
in September and October 2009. 1 note that these do not appear to be official translations.
Attached to my affidavit as Exhibits "D", "E", "F" and "G" are copies of email exchanges
between Juan and me from October 5, 2009 to Qctober 9, 2009. All of these emails have been

translated by All Languages Ltd.



24. I note that th.e emails that are attached as Exhibits A" and "B" 1o Juan's supplemental
affidavit pre-date the email from October 26, 2009, in which Juan informed me that Roberto had
substantially complied with his obligations and 1 was to give the funds to Roberto. This email

was attached as Exhibit "E" to my Reply Affidavit.

25.  Contrary to paragraph 6 of Jvan's supplemental affidavit, I never ensured that fhe
$100,000 would be returned to Xela. Whenever I spoke to Juan about this issue, I told him what
Roberto had told me — that Juan should speak directly with Roberto about the issue. This is
consistent with my email to Juan dated January 29, 2010, which was attached as Exhibit "C" to
Juan's supplemental affidavit. At no point did I provide an "undertaking”, a "commitment" or
any other fype of promise to get this money back for Xela. I was what my father had asked me

to be — a mediator.
Power of Attorney

26. At paragraphs 9 and 10 of Arturo’s supplemental affidavit, he refers to a power of
attorney that I signed on April 22, 2010 in favour of my nephew, Roberto. I did grant Roberto
this Power of Attorney so that he could assist me with obtaining a private loan from a
Guatemalan bank. Contrary to Arturo's statement that this confirms his suspicions that my
cousins in Guatemala have been paying me to bring this application, this is not true. Arturo’s
nephews (my cousins) have never "paid me" anything to bring this application. Rather, I was
forced to bring this application to protect my financial interests and the financial security of my

children.



December 2009 meeting with BPA

27.  The supplemental affidavits of _Juan and Arturo refer to meetings that occurred in

December 2009. The source of this information is my former lawyer and Roberto's former

business partner, Jorge Porras ("Jorge"). I note that Jorge, who is a resident of Guatemala, has

not sworn an affidavit in this application.

28. By December 2009, I had become increasingly frustrated with:

(a)

(b)

(©)

@

{e)

Juan's management of Xela's business (as described at paragraph 56 of my

January Affidavit);

Juan and his family receiving a disproportionate amount of monies from Xela (as

described at paragraph 60 of my January Affidavit);

Juan increasing his focus and attention on running for president in Guatemala (as

descried at paragraph 63 of my January Affidavit);

Xela's money being redirected to various political causes in Guatemala (as

described in paragraphs 65 to 78 of my January Affidavit); and

Juan and Arturo refusing to provide me with information that I (and my advisors)
needed in order to value my Tropic shares (as described in paragraph 84 of my

January Affidavit).

29,  Further, as discussed in both my Reply Affidavit and Juan's supplemental affidavit, in the

Fall of 2009 there was an ongoing dispute between Xela and BPA. During the time that I was

attempting to mediate this dispute, Roberto indicated to me that the amount of money that Xela
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was using for political contributions was substantial {(much more than I had understood to be the

case).

30.  Itisin this context that I wanted Roberto to meet with me and my lawyer to explain the
Boucheron situation. Given the fact that Artuwro and Juan were denying me access to
information, I felt it was important for me to independently investigate the aliegations Roberto
was making with respect to Boucheron. It was my obligation as a director of Xela to determine
whether the company was involved in any illegal activity or other misconduct. Because I was
not in a position to independently confirm Roberto's allegations, 1 retained the services of Peter

McFarlane and Navigant Consulting Inc. to investigate the matter.

31.  There were two meetings that took place in December 2009; one on December 8 and the
other on December 10. Below is a summary of those meetings. In providing this summary, it is

not my intention to waive any solicitor and client privilege.

32.  On December 8, 2009, Ricardo, Roberto, Jorge and I met with my lawyers at Bennett
Jones. At this point, T was seeking advice on my obligations as a director of Xela with respect to
the Boucheron activity. Tl;is included exploring whether I would find it necessary to siart a legal
proceeding against Xela or Juan. With that in mind, I had Roberto and Jorge explain the
Boucheron situation to my lawyers. Contrary to the allegation at paragraph 11 of Arturo's
supplemental affidavit, at no point during this meeting was any confidential privileged
information provided to Roberto or Jorge. Rather, they were the ones providing information to
me and my lawyers. Based on that infoﬁnation, my lawyers made certain recommendations of
forensic accounting firms that would be able to investigate the Boucheron allegations that

Roberto and Jorge were making.

10
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33, This led to a second meeting on December 10, 2009, At the beginning of the meeting
Ricardo, Roberto, Jorge, myself, my lawyers from Bennett Jones and Katherine Kay were
present. My understanding was that Ms. Kay was present at the initial part of the meeting

because Roberto and Jorge had approached her to represent them in Canada.

34.  During the first part of this December 10™ meeting, Ms. Kay indicated that she was not in
a position to act for Roberto or Jorge. Ms. Kay also indicated that she had been retained by my
cousins in Guatemala, My cousins understood I was becoming frustrated with Xela and were
willing to be supportive of my attempts to resolve my concerns whether through litipation or
otherwise. After providing this information, Ms. Kay left the meeting and Peter McFarlane and
Anthony Long (both from Navigant Consulting Inc.) joined the meeting. For the remainder of
the meeting, Roberto and Jorge explained the Boucheron background and allegations to Mr.
McFartane and Mr. Long. Both Roberto and Jorge were anxious to explain the Boucheron
activity. To ‘my knowledge Jorge wanted to be present at the meeting so that he could disclose

what Le and Roberto thought was illegal activity of Xela.

35, As with the December 8 meeting, at no point during the December 10™ meeting did 1

disclose any confidential or privileged information about Xela. The sole sources of information

were Roberto and Jorge.

36. At no point during either December meeting did Jorge ever suggest that he was "Xela's
lawyer". To the contrary, given the work that BPA had done for me and Ricardo, 1 understood
that Jorge was present strictly as a business partner of BPA who was providing information to

me in my capacity as 2 director of Xela and Tropic.

11
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37.  Contrary to paragraph 11(a) of Juan's supplemental affidavit, no decision about any sort
of "financial aid" was made at the December 2009 meetings. As stated, at that point my focus
was trying to determine whether Xela and any of its officers or directors were engaged in any

unlawful actions (including any actions that I was not aware of that may be oppressive to me as a

director or shareholder).
The Financing Required fo Protect My Interests

3. I early 2010, around the same time that Arturo removed me from the Board of Xela and
stopped my monthly draws (all of which is described in my January Affidavif), I was seriously
considering taking legal action against Xela, Juan and Arturo. However, I knew I was not in a
financial position to personally pay the professional fees necessary to pursue a legal action. I
asked my cousins in Guatemala if they could assist in amanging financing. They did so by
arranging for me to obtain a line of credit to finance my application. 1 am fully obligated to
repay all amounts I draw down from this line of credit. This financial arrangement has nothing

to do with the ongoing litigation between my cousins and the Xela subsidiary, Lisa.

39.  Even after I had the financing in place, I had not decided whether I was prepar;d to start
a lawsuit against Xela, Arturo or Juan. 1 still believed that we could resolve our issues without
litigation. This is why I participated in a without prejudice process with Xela in the Fall of 2010.
Unfortunately, that process failed, It was not until January 6, 2011, when Xela's U.S. lawyer
wrote to my lawyers and falsely accused me of disclosing confidential information to Roberto (as
described in paragraphs 125 to 132 of my January Affidavit) that [ knew 1 had no choice but to
start my application. I note that this was approximately eight months after I had the financing in

place, which ultimaiely enabled me to start the application.

12
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40.  Confrary to the allegation at paragraph 12 of Arturo's supplemental affidavit and
paragraph 11(b} of Juan's supplemental affidavit, my cousins have not paid me $2,500,000, or
any amount, to bring this application. As indicated, I draw down on the line of credit to 'EI;IB
extent necessary to finance the fees associated with this application and to replace the income
that I no longer receive from Xela (which my family had received every month for over 25

years),

41.  Since 2009, I have met with my cousins in Guatemala on two occasions: once, in the fali
of 2009 and a second time in the winter of 2010. My cousins have had no input whatsoever into
the conduct of my application. This is 4 matter that is solely determined by me and my lawvers,
I have not disclosed any confidential information with respect to Xela or Tropic either while I
served as a director or since my removal. At all times, I have been aware of and complied with

the obligations I owed to Xela and Tropic.

42. I have no knowledge whether Jorge was a "paid informant" of my cousins as alleged at
paragraph 11(e} of Juan's supplemental affidavit. There is no reason why I would have any

knowledge of this. -
Disputed Facts and Issues

43.  The Supplemental Affidavits attempt to raise a number of allegations, all of which have
nothing to do with my application. These include the December 2009 meetings with my lawyers
and BPA and the financing of my application. These allegations are being raised solely in an
artificial attempt to tie together my application with the Respondents' Action and make it appear
as though there are significant facts in dispute between me and the Respondents, when there are

not.

13
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44. My application remains focused on four areas:

(@)

)

(©

@

My ownership of Tropic shares; _
The fair value of my Tropic shares;
My ability to receive the fair value of my Tropic shares; and

My ability to receive the fixed value of my beneficial interest in Xela, which is

held through Alberta Co.

45.  These issues continue to be unrelated to the issues raised in the Respondents' Action and

my cousins in Guatemala. I have never been part of any conspiracy, nor have [ ever attempted to

prejudice Xela's position in the Avicola litigation with my cousins. All I have attempted to do is

to protect my shareholder interests in Tropic and Xela.

46.  1swear this affidavit in further support of my application.

SWORN before me, at the City of Toronto,
in the Province of Ontario this 9* day of

)
September, 2011. g
=3 Nl

Clristopher McKenna MARGARITA CASTILLO

Commissioner for Taking Affidavits in and
for the Province of Ontario
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AFFIDAVIT OF MARGARITA CASTILLO SWORN
BEFORE ME THIS 9™ DAY OF SEPTEMBER, 2011

A commissioner for taking affidavits
in and for the Province of Ontario
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Print Page 1 of 1
Subject: Re: Xela - BPA issue

From: Juan Gutierrez (Jgutierrez@xsla.com}

To: marcas@rogers.com

Date: Monday, October 5, 2008 11:56:44 AM

Hi Margarita,

Given daddy’s health situation, I haven’t brought up the subject. He gets very agitated about
these things, so I’ll be sending you a reply on the subject during the day.

Regards

>>> Margarita Castillo <marcas@rogers.com 05/10/2009 11:06 am>>>
Hi dad, hi Juan,

I haven’t received any reply fiom you regarding my last two emails.

On my part, [ had a conversation with Roberto, and BPA will carry on with its cooperation with
Grant T... this week. In the message I sent you last week there are other points which I think it’s
convenient to discuss in order to reach the best agreement for both parties.

I await your reply,

Regards,
Margarita
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Subject: Re: Asunto Xela - BPA
From: Juan Gutierrez (Jgutierrez@xela.com)
To: marcas@rogers.com;

Date: Monday, October 5, 2008 11:55:44 AM

Hola Margarita,

Por la situacion con la salud del papi no le he tocado el tema. El se altera mucho con estos temas. Por
esto, yo te estare respondiendo sobre esto durante ¢l dia de hoy.

Saludos

>>> Margarita Castillo <marcas@rogers.com> 05/10/2009 11:06 am >>>
Hola Papi y Juan,

No he recibido ningun comentario de parte de ustedes referente 2 mi ultimo dos email.

Yo por mi parte tuve una conversacion con Raberto y BPA procedera con la colaboracion con Grant T...
esta semana. En lo que les envie la semana pasada se mencionan otros puntos, los cuales creo que sera
bueno hablar de ellos para legar al mejor acuerdo para ambas partes.

Que a la espera de respuesta de parte de ustedes.

Saiudos
Margarita

http://ca.mg206.mail.yahoo.com/ueo/launch? partner=rogers-acs&.rand=1cpprlolic3od 31/08/2011
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Print

Subject: RE: Fw: Account Staiements and Agreement with Xela

From: Juan Rodriguez (Jrodriguez@crgplaw.com}

To: jgutierrez@xela.com, marcas@rogers.com, Arturo@xela.com
Date: Thursday, October 8, 2009 2:52:29 PM

[content of the e-mail in English}

--—QOriginal Message--—-

From: Juan Gutierrez [mailto:jgutierrez@xela.coin]
Sent: Thursday, October 08, 2009 152 PM

To: Margarita Castillo; Arturo Gutierrez

Subject: Re: Fw: Account Statements and Agreement with Xela
Importance: High

**High Priority**

Hi,

See my reply in the attached letter.

Regards,

Juan G

[e-mail browser link]

Print

>>> Margarita Castillo <marcas@rogers.com> 9/30/2009 11:41 AM >>>

Daddy, Juan,

Page 1 of 3

31/08/2011

Page 2 of 3

Here is what 1 got from Roberto yesterday. 1 await your comments and hope that this matter can

be concluded in the best and fastest way possible,
Regards,
Margarita

-—Forwarded Message----
From: Roberto Barillas <rbarillas@bpa.com.gt>
To: Margarita Castillo <marcas@rogers.com>

Cc: R Castillo <rcastillo@rogers.com>; Anibal Arellano <aarellano@bpa.com.gt>; jporras

jporras <jporras@bpa.com.gt>
Sent: Tuesday, September 29, 2009 6:19:06 PM
Subject: Account Statements and Agreement with Xela

Auntie,

26
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In order to confirm what we talked about today, we are 95% ready to receive Grant Thornton’s
auditors as soon as you confirm that Xela/J.A. Gutierrez-J.G. Gutierrez have fulfilled the
requirement of delivering the cashier/certified cheques for pending fees, based on the updated
account statement that T send in the file named “General Status of the BPA Relationship”,
attached., I’m also sending you the UNSIGNED letters of Jorge and Ricardo Weber regarding
the subject of commissions arising from the promotion and sale of shares in Marco Polo. Ina
separate e-mail, I’ll forward you the messages that Jorge and Ricardo sent me, to confirm the
origin of their {etters.

[ then look forward to hearing from you in order to coordinate all the review process. In the case
of our fees for audit review, they should give you an amount equal fo 50% of what we estimate.
Once you confirm the delivery of the respective cheques, we will get in touch with Sergio Pineda
in order to confirm the meeting at our offices.

Sincerely,

Roberto Barillas
Partner - Director

Tel.: (502) 2360-9265 - 75
Fax: (502) 2360-9285

[confidentiality message in Spanish and English]
[e-mai) browser link] 31/08/2011
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Sulject: RE: Fw: Status de Cuentas y Acuerdo con Xela
From: Juan Rodriguez (frodriguez@craplaw.com)

To: jputierrez@xela.com; marcas@rogers.com; Arturo@xela.com;

Date:  Thursday, October 8, 2009 2:62:29 PM

I approve of the letter. JIR

Juan J. Rodriguez, Esq,
jrodriguez@crgplaw.com

1395 Brickell Avenue Suite 700
Miami, FL 33131

Phone (305) 372-7474

Fax (305) 372-7475
http:/fwww.crgplaw.com

NOTICE: This e-mail is from a law firm, Carey Rodriguez Greenberg & Paul, LLP ("CRGP"), and is
intended solely for the use of the individual(s) to whom it is addressed. If you believe you received this
e-mail in error, please notify the sender immediately, delete the e-mail from your computer and do not
copy or disclose it to anyone else. If you are not an existing client of CRGP, do not construe anything in
this e-mail to make you a client unless it contains a specific statement to that effect and do not disclese
anything to CRGP in reply that you expect it to hold in confidence. If you properly received this e-mail
as a client, co-counsel or retained expert of CRGP, you should maintain its contents in confidence in
order to preserve the attorney-client or work product privilege that may be available to protect
confidentiality.

—n--Original Message--~---

From: Juan Gutierrez [mailtozjgutierrez@xela.com}
Sent: Thursday, October 08, 2009 1:52 PM

To: Margarita Castillo; Arturo Gutierrez

Subject: Re; Fw: Status de Cuentas y Acuerdo con Xela
Importance: High

**% High Priority **

Hola,

Te respondo mediate carta attached.

Saludos,

Jaan G

hitp://ca.mg206.mail.yahoo.com/neo/launch? partner=rogers-acs&.rand=1cpprlollo3od 31/08/2011
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>>> Margarita Castillo <marcas@rogers.com> 9/30/2009 11:41 AM >>>

Papi y Juan,

aqui les estoy enviando lo que recibi de Roberto ayer. Espero sus comentarios y que esto termine de [a
mejor forma y Yo mas pronto posible.

Sajludos

Margarita

-—--- Forwarded Megssage ----

From: robexto Barillas <rbarillas@bpa.com.gt>

To: Margarita Castillo <marcas@rogers.com>

Ce: R Castillo <reastillo@rogers.com>; Anibal Arellano <aarellano@bpa.com.gt>; jporras jporras
<jporras@bpa.com.gt> -

Sent: Tuesday, September 29, 2009 6:19:06 PM

Subject: Status de Cuentas y Acuerdo con Xela

Tia,

Para confirmar lo platicado el dia de hoy, estamos al 95% listos para atender a los auditores de Grant
thornton al momento que se confirme de tu parte que Xela/ J.A. Gutierrez-J.G. Gutierrez han cumplido
con entregarte Jos cheques de caja/certificados de los honorarios pendientes, con base en el estado de
cuenta actualizado que te hago llegar en el documento denominado “Status General de Ia Relacién BPA,
adjunto. Asitambién esioy enviando las cartas NO firmadas de Jorge y Ricardo Wever con relacion al
tema de la comisién, por la promocién y venta de acciones de Marco Pelo. En otro e-mail aparte a este
te haré llegar los forwards de los e-mails de Jorge y Ricardo enviados a mi, para confitmar el origen de
sus cartas.

Quedo entonces a la espera de tus noticias para coordinar todo el proceso de revisién. En el caso de
nuestros honorarios para la revisién de los auditores, deberfan de entregarte €l monto equivalente al 50%
de lo estimado por nosotros. una vez sea confirmado por ti, la entrega de los cheques respectivos, nos
comunicaremos con el Lic. Sergio Pineda, para confirmar la reunién en nuestras oficinas.

Salndos cordiales,

Roberto Barillas
Socio - Director

Tel: (502) 2360-9265 - 75

Fax: (502) 2360-9285

Informacién Confidencial

La informacién transmitida es para el uso exclusivo de la persona o entidad a quien va dirigida, y
contiene informaci6n de carécter confidencial y privilegiado. Se prohibe a cualquier persona o entidad
distinta al destinatario, cualquier revisién, retransmision, distribucion u otro uso de la informacion, en
cuyo caso dicha informacién no hara fe ni podré figurar en ninguna actuacién. Si recibi¢ este mensaje
por equivocacidn, favor no leer; contactar al retnitente y eliminar la informacion de cualquier equipo.

Confidential Information

http://ca.mg206.mail.yahoo.com/neo/launch? partner=rogers-acs&.rand=lcpprlollodod 31/08/2011
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The information fransmitted is intended only for the person to which it is addressed and contains
confidential and/or privileged material, protected by client/attorney privileges. Any review,
retransmission, or other use of, by third parties other than the intended recipient is prohibited, in such
cage said information may not be used or have any validity thereof. If you received this by error, please
do not read, contact the sender and delete the material from any computer._

http://ca.mg206.mail.yahoo.com/neo/launch?.partner=rogers-acs&.rand=1Icppriollo3od 31/08/2011
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October 7, 2009
Dear Margarita,

As you know, the following was agreed at the September 9, 2009 meeting in Toronto:

a) That Roberto Barillas, of the BPA - Soluciones Integrales de Negocios S.A.
accounting and auditing firm would give us back the accounting books and
supporting documentation for the following companies, the accounting of which
had been assigned to them:

1. PAHULA, SA

a. Accounting books updated as at December 31%, 2008:
i. General ledger
ii. Dailyledger
iti. General accounts book
iv. Inventory book
v. Purchase and sale book

b.  Returns for all taxes paid to SAT during 2008

c. Bookof SAT-approved invoices

2. SERVICIOS MARFIL, S.A

a. Accounting books updated as at to December 31 st 2008:
i General ledger
fi. Dailyledger
iii. General accounts book
iv. Inventory book
v. Purchase and sale book

b. Returns for all taxes paid to SAT during 2008

3. FRUTA MUNDIAL, S.A. & AGROEXPORTADORA NOBLEZA, S.A.
a. Unlimited access to the auditor's working papers granted to
- Grant Thornton's auditors, as well as the willingness to
cooperate fully with Grant Thomton so that it may successfully
audit Fruta Mundial and Nobleza.
b. Certified deeds of Jand purchase-sale agreements signed by
Fruta Mundial, bearing the corresponding revenue stamps.

4, MAYACROPS, S.A. & LA FLORESTA, S.A.
a. Unlimited access to the auditor's working papers granted to
Grant Thornton's auditors, as well as the willingness to
cooperate fully with Grant Thornton so that it may successfully
audit Mayacrops and La Floresta.

5. METROBOWL |
a. Final auditor's report as at December 31%, 2008. To date, only a
draft has been submitted.

32



33

b) You would be given a cheque for $23,386.00, fo guard until it is given to Mr.
Barillas as payment to BPA for its professional services, at the time he delivers
- the abovementioned information. The receipt for all surrendered documents
would be signed by the following persons: Anibal Arellano, Jorge Porras,
Eduardo San Juan and Claudio Riedel, Said cheque was handed to you on
September 15, 2005, as previously agreed.

The thing is that, contrary to what Roberto himself agreed at the September 9, 2009
meeting, to this date he has refused to submit the agreed documents. Independent of
the agreement, he now asks for the payment of fees arising from the organization of
said information prior to its submission. He was asked to indicate his cost per hour for
said service (fees which we were willing to pay in good faith although they were not
included in our previous agreement).

In any case, Roberto made no submission until last Wednesday, September 30, 2008.
During our meeting of September 9, 2009, and in other messages, we stated that it was
urgent that we receive the documents Roberto and BPA agreed to submit due to the
close timing. During the September 9 meeting | clearly explained to them the
consequences that not having the requested information as soon as possible would
have for Fruta Mundial's business, given that the audit process must be completed
before the end of September.

The time for that process has gone and Roberto and BPA's fees proposal has been
delivered too late.

Regarding the two BPA invoices attached to your e-mail of September 30, 2009, these
invoices belong to the 2009 accounting services. They are not acceptable given that the
services they refer to were completed as at December 31 2008, so Roberto is sending
invoices for services that were not requested nor provided.

In your e-mail of September 30, 2008, Roberto asks for the payment of a commission
for the sale of Marco Polo S.A. Neither BPA nor Roberto Barilias were hired at any time
to sell that company. At the September 9, 2009 meeting, we clearly challenged the
statements that Roberto made regarding that negotiation. | remind you that the
agreement we reached on September 9, 2009, did not include said subject or the sum
of $100,000.00 owned by our company that Roberto has improperly retained since the
end of 2008.

in view of Mr. Barillas' refusal fo act as agreed, we kindly ask you to return the
abovementioned cheque. We appreciate the help you provided as custodian of that
cheque as well as the part that your husband Ricardo played so that this negotiation
was carried out. Sadly, in view of Roberto’s failure to comply, it is impossibie to uphold
that agreement.

We will see how to solve the issue of the undue withholding of the companies’ books.
The worst consequence of said withholding is our incapacity to file audited statements



at the banks so we can maintain our !ine of credit. We could be looking at million-dollar
damages.

Regards,

Juan Guillermo
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7 de octubre de 2009

Querida Margarita,

Como es de tu conocimiento, en reunién de fecha 9 de septiembre 2009 en Toronto,
se acordo:

a) Que el Lic. Roberto Barillas, de Ta firma de contadores y Auditores BPA —
Soluciones Integrales de Negocios S.A., nos entregarfa de vuelta los libros
contables y documentacién de soporte de las siguienies entidades, cuya
contabilidad se habia encargado a dicha firma:

1. PAHULA, S.A,

a. Libros contahles — actualizados al 31 de diciembre 2008:

i. Libro Mayor

if. Llibro Diario

ii. Libro de Balances Generales

v. Libro de Inventarios

v. Libro de Comprasy Ventas.

b. Declaraciones de todos los impuestos presentados ante la SAT
durante el afio 2008.

c. Talonario de facturas autorizadas por la SAT,

—— —

2. SERVICIOS MARFIL, S.A.
a. Llibros contables —actualizados al 31 de diciembre 2008:
i. Libro Mavor
ji. Libro Diaric
fil. Libro de Balances Generales
iv. Librode Inventarios
v. Librode Comprasy Ventas.
b. Declaraciones de tod6s los impuestos presentados ante la SAT
durante el afio 2008.

3. FRUTA MUNDIAL, S.A. & AGROEXPORTADORA NOBLEZA, 5.A,

a. Acceso sinrestricciones a los papeles de trabajo del auditor a
favor de los auditores representantes de Grant Thornton, asi
como dispasicién de cooperar con Grant Thornton en lo
necesario para que estos puedan concluir satisfactoriamente
la auditoria de Fruta Mundial, asi como de Nobleza.

b. Testimonios de las escrituras de compra venta de terrenos por
parte de Fruta Mundial con los timbres correspondientes.

4. MAYACROPS, §.A. & LA FLORESTA, S.A.
a. Acceso sin restrictiones a Jos papeles de trabajo del auditora
favor de los auditores representantes de Grant Thornton, asl
como disposicién de cooperar con Grant Thornton en lo
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necesario para que estos puedan concluir satisfactoriamente
ta auditorfa de Mayacrops, asi como de La Floresta.

5. METROBOWL
a. Informe final de auditorfa al 31 de diciembre 2008. Hasta el
momento solo ha sido entregado en borrador.

b) Sete entregaria a tf un chegue por la suma de 523,386.00 en custodia, a ser
entregado al Lic. Barillas como pago a BPA por sus servicios profesionales, en
el momento que é) te hiciera entrega de la documentacion relacionada
anteriormente. El recibo de la documentacion entregada seria firmado por
las siguientes personas: Lic. Anibal Arellano, Lic. lorge Porras, Sr. Eduardo San
Juan y Sr. Claudio Riedel. Dicho chegue te fue entragado con fecha 15 de
septiembre 2009 en cumplimiento de lo acordado.

Es el caso que contrario a lo acordado por el mismo Roberto en [a reunidn de fecha 9
de septiembre 2009 é! hasta ahora se ha negado a entregar la documentacién
acordada. Fuera del acuerdo, ahora ha solicitado se le pague un honorario por
organizar dicha informacidn para hacer entrega de la misma, Se le solicitd que nos
diera un costo por hora por dicho servicio {lo cual nosotros en buena fe estébamos
dispuestos a aceptar pagar esos honorarios, a pesar de estar fuero de loya
convenido).

En todo caso, Roberto no presentd sino hasta el pasado miércoles 30 de septiembre
2008. Durante nuestra reunién del 9 de septiembre 2009, asi como en otras
comunicaciones, expresamas la urgencia de la entrega de los documentos acordados
por Roberto y BPA debido a la sensitividad de las fechas. Claramente les expligué
durante la reunicn del 9 de septiembre las consecuencias para el negocio de Fruta
Mundial de no recibir la informacién a la brevedad debido a que la auditoria debe
estar completa antes del fin de septiembre,

El tiempo para esto ya ha concluido y la propuesta de honorarios de Roberto y BPA
ha sido entregada demasiado tarde.

En cuanto a las dos facturas de BPA adjuntas a tu email de 30 de septiembre 2009,
corresponden a servicios contables durante el afic 2009, Estas facturas no son
aceptables debido a que los servicios en cuestién fueron concluidos al 31 de
diciembre 2008, por lo que Roberto esta enviando facturas por servicios que no
fueron requeridos y provistos.

En tu email de 30 septiembre 2009, Roberto reclama una comision por la venta de
Marco Polo $.A., en ninglin momento BPA o Roberto Barillas fueron contratados
para vender esa empresa. En la reunidn del 9 de septiembre 2009 claramente
rechazamos las aseveraciones de Roberto respecto a esta negociacitn. Te recuerdo
que el acuerdo al gue llegamos et 2 de septiembre 2009 dejo fuera tanto este tema
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como los $100,000.00 propiedad de nuestra empresa gue Roberto tiene
indebidamente retenidos desde fines del 2008,

Ante la negativa del Lic. Barillas de cumplir con su palabra, te rogamos nos devuelvas
el cheque en cuestién. Te agradecemos tu apoyo en servir como custodio de ese
cheque, asf como la intervencion de tu esposo Ricardo para gue ésta negociacion se
Nlevara a cabo. Desafortunadamente, ante el incumplimiento de Roberto, es
imposible continuar con dicho acuerda.

Veremos como solventar la situacidn de ésta retencion indebida de los libros de las
empresas cuya principal consecuencia negativa es la imposibilidad de presentar

estados auditados a los bancos para continuar con nuestra linea de crédito. Los
dafios pueden ser millonarios.

Un abrazo,

Juan Guillermo
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Subject: Xela - BPA issue

From: Margarita Castillo {(marcas@rogers.com)
To: jgutierrez@xela.com;

Beco: Arturo @xela.com;

Date: Friday, October 9, 2009 10:50:05 AM

October 8, 2009
Dear Juan,

This afternoon | received your October 7 letter in’ which you refer to several items
of the agreement reached with BPA.

The e-mail | sent you on September 30 included an e-mail that Roberto had sent
me previously, but | had not sent it to you because | was giving BPA the time to prepare
the paperwork for our cooperation with Grant Thornton’s people.

BPA's people are ready {o receive them next week. If there was a
rnisunderstanding, let's leave it behind and conclude this as best and as fast we can,

without pointing fingers at each other.
Regarding the money, we will setile that issue later. I'li fix it.

So, please let our people in Guatemala know, so that they can tell Grant Thornton
to get in touch with BPA.

Regards,

Margarita

P.8.: In another message | will answer your letler point by point so that everything is in
order.

{e-mail browser link] 31/08/2011
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Subject: - Asunto XELA — BPA

From: Margarita Castillo (marcas@rogers.com)
To: Jegutierrez@xelacom;

Beo: arturo@xela.com;

Date: Friday, October 9, 2008 10:50.05 AM

8 de octubre de 2009

Querido Juan,

Hoy por la tarde recibi tu carta del 7 de octubre, en'donde haces referencia de varios
puntos del acuerdo con BPA.
- El email que te envié el 30 de septiembre contenia un email que Roberto me habia
enviado anteriormente, pero yo no se los habia echo llegar ya que le estaba dando tiempo a
BPA para que prepararan los papeles para la colaboracion con los sefiores de Grant Thornton,

En BPA ya estan listos para recibirlos la proxima semana. Si hubo un mal entendido
pues dejémolo atrds y terminemos esto de fa mejor forma lo mas rapido possible, sin estar
sefalando a la otra parte.

Referente al dinero lo arreglaremos después, yo me encargare de arreglarlo.

Asi es que por favor avisale a nuestra gente en Guatemala para gue le den la orden a
Grant Thornton de ponerse en contacto con BPA.,

Un abrazo,

Margarita

PD En otra carta te aclararé punto por punto de tu carta para que quede todo en orden,

hitp://ca.mg206.mail. yahoo.com/neo/launch?.partner=rogers-acs&.rand=1cpprlollo3od 31/08/2011
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Court File No. CV-11-9062-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

MARGARITA CASTILLO

Applicant

-angd-

XELA ENTERPRISES LTD., TROPIC INTERNATIONAL LIMITED, FRESH QUEST,
INC.,, 696096 ALBERTA LTD., JUAN GUILLERMO GUTIERREZ and CARMEN S.
GUTIERREZ, as Executor of the Estate of Jnan Arturo Gutierrez

Respondents

AFFIDAVIT OF HARALD JOHANNESSEN HALS
(Sworn March 22, 2020)

1, Harald Johannessen Hals, resident of Guatemala City, Guatemala, Central America, MAKE

OATH AND SAY:

1 I am the President of Lisa, S.A,, a Panama corporation (“LISA”). | make this Affidavit
in support of the Debtor’s Opposition to the Motion of the Receiver (returnable March 24,
2020) (the “Meotion").

2 Beginning in 2005, LISA’s efforts to collect unpaid dividends owed by the Avicola
Group, including litigating the Leamington action in Bermuda, were funded by BDT
Investments Ltd, a Barbados corporation (“BDT"), which at the time was wholly owned by
Xela Enterprises Ltd. (“Xela"). OnJanuary 5, 2009, LISA and BDT documented LISA’s then-



cumulative debt to BDT with a promissory note for U$$16,910,000, secured by LISA’s 1/3
stake in Villamorey. BDT eventually sued LISA in Panama on the promissory note, and in
December 2012, it obtained a judgment against LISA in the amount of US$19,184,680,
together with a lien against all of LISA’s assets (collectively the “BDT Judgment”). A true
and correct copy of the BDT Judgment is attached hereto as Exhibit A,

3. In April 2016, as part of his estate planning, Arturo formed The ArtCarm Trust, a
Barbados Trust (the “Trust”), to which he irrevocably transferred various assets, including
BDT, for the benefit of certain family members, but excluding Juan. Meanwhile, BDT
continued to fund LISA’s claims to recover Unpaid Dividends, and LISA’s debt to BDT grew
to approximately US$50 million {the “BDT Claim”). Thus, at the time the Receiver was
appointed, BDT was LISA’s single largest creditor, with a claim approximately ten times the
size of the judgment held by Margarita Castillo that is the basis for the receivership (the
“Castillo Judgment”). Still, BDT has consistently said that if LISA were to collect Unpaid
Dividends, BDT would consider subordinating its rights under the BDT Judgment to the

reasonable requirements of the receivership,

4, Since the earliest days of his appointment, the Receiver has adopted a confrontational
approach toward BDT, challenging both the validity of Arturo’s transfer of BDT into the
Trust, as well as the genuineness of the BDT Claim itself. Regarding the first issue, I
understand that any challenge to the transfer of BDT to the Trust in April 2016 is now time-

barred under Barbados law.

5. As for the validity of the BDT Claim itself, the U.S. District Court for the Southern
District of Florida has now examined the relationship between BDT and LISA and rejected
the argument advanced by Villamorey {and seemingly adopted by the Receiver) that LISA’s
debt to BDT was a sham. In BDT's lawsuit to garnish approximately US$13 million of LISA’s
Unpaid Dividends held in an account at Banco Santander International {“BSI”) in Miami (the
“Garnishment Proceedings”), Villamorey moved to set aside the BDT Judgment, arguing
that LISA’s purported underlying litigation financing debt to BDT was fictitious and a fraud.
However, on February 7, 2020, U.S. District judge Marcia G. Cooke adopted in full the
recommendation of Magistrate Judge Goodman that she deny Villamorey’s motion,

2



concluding that . .. the record does not establish by clear and convincing evidence that a
fraud on the court (as that theory is defined in Florida law) occurred. As a result, the
Undersigned respectfully recommends that Judge Cooke deny the motion.” A true and
correct copy of the Magistrate Judge’s October 18, 2019 Reportand Recommendation, which
was adopted by the District Court, is attached hereto as Exhibit B.

6. After several rounds of discovery (including documentary evidence of BDT's
disbursements for LISA’s benefit), briefing and oral argument surrounding the relationship
between BDT and LISA, the U.S. District Court rejected Villamorey’s argument that BDT had
defrauded the Court by asserting its rights under the BDT Judgment. The underlying BDT

Debt is valid and not subject to further challenge in these receivership proceedings.

7. As of The amount of Unpaid Dividends owed to LISA is estimated to approach $400
million, including interest. LISA’s efforts to collect those dividends have been focused
primarily in Panama {the “Panama Proceedings”), where LISA has an Order for
disgorgement of Unpaid Dividends against Villamorey (the “December 5, 2018 Payment

Order”), and in Miami, where the Garnishment Proceedings are pending,

The Panama Proceedings

8. LISA commenced the Panama Proceedings as part of its attempt to recover Unpaid
Dividends. In September 2008, Villamorey brought a Counterclaim (the “Counterclaim”}
against LISA, alleging damages of approximately $200,000. Villamorey was granted a
freezing order (embargo) and a seizure order (the “Seizure Order”}, allowing it to suspend
dividend payments to LISA and to seize and hold (secuestro) any Unpaid Dividends during
the course of the Panama Proceedings (the “Seized Dividends”). Villamorey financial
statements for 2011 and 2016 reflect Seized Dividends amounting to least $14,465,062.

9, As a condition for the Seizure Order, Villamorey should have been required to deposit
the Seized Dividends with the Court, but it was not. Instead, the Court granted Juan Luis
Bosch - one of the Nephews and a stakeholder and long-time President of Villamorey - the
status of trustee (depositario judicial) over the Seized Dividends, pursuant to which he
agreed to make them available should the Court request them. Additionally, the Court

3



imposed a reporting requirement on Juan Luis Bosch that included ongoing disclosure of the
location and any movement of the Seized Dividends (which LISA understands were initially
on deposit at a bank in Panama), any additional dividends declared by Villamorey, and any
other facts material to Juan Luis Bosch's status as a trustee of the Seized Dividends,
Additionally, Villamorey was required to post three insurance bonds through ASSA
Compaiifa de Seguros, S.A, a Panama corporation to guarantee payment of any damages

suffered by LISA as a consequence of the Seizure Order.

10.  LISA has alleged that - without LISA’s knowledge or consent - Villamorey
subsequently moved the Seized Dividends from their location on deposit in Panama into an
account at Santander Bank in Miami, Florida, where Villamorey placed them into the stream
of commerce by pledging them as collateral for a loan from Santander to a company owned
by the Nephews for the acquisition of a telecommunications company in Guatemala, to the
exclusion of LISA. LISA also understands that Juan Luis Bosch resigned as President and
Director of Villamorey, eliminating all links between Juan Luis Bosch and Panama.
Additionally, Villamorey financial statements obtained by LISA for 2016 and 2017 reflect
further declared dividends in LISA’s favor of $4,748,054 and $5,317,000 respectively.

11, Purther, LISA understands that, without LISA’s knowledge or consent, the Nephews
caused a trustto be created in Guatemala in September 2018 - while LISA’s demand for offset
of the Counterclaim and release of the Seized Dividends in the Panama Proceedings (i.e, the
court filing thatled to the Castillo Judgment) was pending - to which the Nephews purported
to transfer all Villamorey assets, including the Seized Dividends. LISA believes that Juan Luis
has failed to disclose these facts to the Court in the Panama Proceedings, notwithstanding

the reporting obligations imposed on him.

12.  Meanwhile, during the course of the Panama Proceedings, Villamorey sought an
additional award of costs, which had the eventual effect of increasing the alleged value of the
Counterclaim to $894,718. Additionally, Villamorey requested that LISA’s shares in
Villamorey be auctioned in satisfaction of the Counterclaim. In response, although it had
disputed them, LISA voluntarily conceded the alleged damages in the Counterclaim and
requested that the Counterclaim be satisfied with a portion of the Seized Dividends and that

4



the remainder of the Seized Dividends be delivered to LISA. The Court in the Panama
Proceedings agreed with LISA and, on December 5, 2018, issued the December 5, 2018
Payment Order as follows: (a) denying Villamorey's application to auction LISA’s shares in
Villamorey to satisfy the Counterclaim; (b) declaring Villamorey’s damages under the
Counterclaim satisfied in full through a reduction of the Seized Dividends by $894,718; and
(c) ordering Villamorey to release to LISA the balance of the Seized Dividends, wherever they
may be located. A true and correct copy of the December 5, 2018 Payment Order is attached
hereto as Exhibit C.

13.  Villamorey appealed the December 5, 2018 Payment Order, which was rejected on
July 12, 2019. Villamorey subsequently filed a constitutional appeal (amparo), which was
and summarily rejected on September 27, 2019.

14.  In November 2019, LISA filed a constitutional appeal (amparo) of its own to compel
the Court to specify the amount of Seized Dividends to be disgorged by Villamorey to LISA
under the December 5, 2018 Payment Order. That amparo was accepted and resolved in
LISA’s favor, whereupon LISA submitted Villamorey’s financial statements and other
documents demonstrating that the amount Villamorey is required to pay LISA under the
December 5, 2018 Payment Order is $23,635,398. The Panama Court’s ruling on that

evidence is imminent
The Garnishment Proceedings

15. The Garnishment Proceedings were recently dismissed on a finding by the U.S.
District Court for the Southern District of Florida that the writ of garnishment had expired.
BDT's options include appellate proceedings and/or a new garnishmentaction. I understand
that BDT has placed Banco Santander International on notice that any movement of the

previously-garnished funds would be treated as a fraudulent transfer,

16.  After the Recelver was appointed, LISA began to inquire into potential third-party
loans sufficient to satisfy, among other things, the Judgment and the expenses of the

Receivership. In December 2019, LISA received a verbal commitment for such a third-party



loan on terms acceptable to LISA {the “Loan”). All of the Loan details were managed and

approved by LISA’s Board of Directors, Xela’s instigation, involvement or approval,

17.  Upon learning of the lender's commitment to make the Loan, LISA informed the
Receiver, stating specifically that the Loan was adequate to satisfy the Castillo Judgment and
all reasonable expenses of the Receivership. LISA asked the Receiver to provide a payoff for
the Castillo Judgment, together with an estimate of the receivership expenses, which the
Receiver supplied. When the Receiver demanded to be told the Loan details, LISA declined
out of fear that the Receiver’s involvement would jeopardize Loan, and on the grounds that
the Receiver’s interest in the Loan did not extended beyond knowing that it would be
adequate to satisfy the Castillo Judgmentand the expenses of the receivership, Because LISA
had not told Xela any of the details about the loan, Xela was unable to provide any further

information about it to the Receiver

18.  Dissatisfied with this response, and seemingly unreceptive to the Loan, the Receiver
hired counsel in Panama and apparently instructed him: (1) to amend LISA’s Articles of
Incorporation to increase the maximum number of Directors from five to six; and (b) to add
three new LISA Directors designated by the Receiver to the three Directors already in place.
I understand that the Receiver's Panama counsel proceeded to try to execute those
instructions without first obtaining a power of attorney to act for the Receiver, and without
taking the threshold step of domesticating the Court’s Appointment Order in Panama.
Further, neither the Receiver nor his Panama counsel informed Xela or LISA in advance of

their plans.

19.  Consequently, when LISA’s counsel in Panama observed that an unidentified person
was trying to alter LISA’s corporate structure, LISA quickly contested the changes, which
were officially rejected by the Corporate Registrar for failure to comply with applicable

procedures.

20.  Meanwhile, the Loan has not funded. Although the lender has not articulated its
reasons in writing, I was told that the lender became alarmed at the Receiver’s attempt to

insert himself into the Loan transaction.



Assignment of LISA’s Claims to BDT

21, AsLISA’sdebttoBDT has continued to mount, BDT has grown increasingly concerned
about repayment, with particular concern about adequate collateral for what is now
approximately US$50 million in debt. This concern explains the reasoning behind the 2018
document entitled Assignment of Causative Action, and it further explains why BDT
proposed in 2020 to extinguish LISA’s debt in its entirety in exchange for LISA’s full 1 /3 stake
in the Avicola Group, including its claims for Unpaid Dividends. The proposal was accepted
by LISA’s Board of Directors in February 2020. Consequently, BDT now owns all of LISA’s
1/3 stake in the Avicola Group, along with LISA’s claims for Unpaid Dividends. The decision
toassign its remaining assets to BDT in exchange for cancellation of the debt was make solely

and entirely by LISA, without the consent or approval of Gabinvest, S.A. or Xela.

22.  Inconnection with that transfer, BDT provided LISA with assurances that in the event
BDT is able to recover LISA’s Unpaid Dividends, it will - as before - consider subordinating

those monies to the reasonable requirements of the receivership.
LISA’s Interaction with the Receiver

23.  LISA’s Panama counsel has met on several occasions with counsel for the Receiver in
Panama. During each meeting, LISA explained how Margarita’s conduct in Canada entitles
Xela to a judgment that would more than offset the Castillo judgment and the expenses of
the receivership. LISA lawyers repeatedly asked the Receiver’s lawyers for a face-to-face
meeting with the Receiver to discuss the issue and how it might impact the receivership.

Recently, the Receiver has suggested through his Panama lawyer thata meeting might be



possible, but only on the condition that LISA first voluntarily consent to the Receiver’s
proposed changes to the LISA Board of Directors.
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AUTO No. 1838

VISTOS:

‘En atencion a lo solicitado por el demandante, se procede a resolver en la forma

prewsta en nuestro Codigo Judicial.

En consecuencia, el suscrito JUEZ DUODECIMO DEL CIRCUITO DE LO CIVIL

DEL PRIMER CIRCUITO JUDICIAL DE PANAMA, DECRETA EMBARGO a favor de BDT
INVESTMENTS INC. y en contra de LISA, S.A., hasta la concurrencia de DIECINUEVE
M LLQNES C!ENTO OCHENTA Y CUATRO MIL SEISCIENTOS OCHENTA BALBOAS
CON 00/100 (B/. 19,184,680.00) sobre lo siguiente:

1.

Las acciones emitidas a favor de la sociedad LISA. S.A., inscrita a ficha 117512,
rollo 11750, imagen 0186, cuyo presidente y representante Ieéal es el sefior
CALVIN KENNETH SHIELDS, varon, estadoumdense casado mayor de edad,
lngemero portador del'pasaporte N° 158157083, con domicitioc en N° 1176, Carolina
Circle SW, Vero Beach, Florida, Estados Unidos de América en las siguientes
sociedades:

a. ALIMENTOS PARA ANIMALES, S A., sociedad constituida de acuerdo a las
leyes de Guatemala e inscrita a nimero 572, folio- 81, libro 3 de Sociedades
El\/lerc:an‘ciles, cuyo Gerente General y representante legal lo es el sefior JULIO
CESAR RIVERA PELAEZ, ambos con oficina en 42, calle 20-91, Zona 12, ciudad
de Guatemala. De esta sociedad LISA, S.A., es la propietaria de 45,000 acciones,

_segun'fcon_sta en el Certificado de Acciones N° 1.

b. AVISCOLA LAS MAEAGARITAS, S.A., sociedad constituida de acuerdo a las
eyes de Guatemala e 'inscrita a nimero 24735, folio 435, libro 103 de sociedades
é\/lercahtiles, cuyo Gerente  General y representante legal o es el sedor
§3UILLERMO ANTONIO R‘AMIREZ MORALES; ambos con oficinas en Calz. Aguilar
L ‘§!3atres;50-52, Colonia Castafias, Zona 11, Ciudad de Guatemala. De esta sociedad

?I_ISA, S.A., es propietaria de 375 acciones, segun consta en el Cerifiado de

}\ccionés N°3.

¢. ADMINISTRADORA DE RESTAURANTES, S.A. sociedad constituida de acuerdo

a las leyes de Guatemala e inscrita a naumero 27794, folio 242, libro112 de

és;ociedades mercantiles, cuyo Gerente General y Réﬁersentante Legal lo es el sefor
?CAR;LOS RENE GUZMAN, - ambos con oficinas en 24 avenida, 34-05, zona 12,

Ciudad de.GuatemaIa. De esta sociedad LISA, S.A., es propietaria de 12 acciones
segun consta en el Certificado de Acciones N°. 3.
d. COMPANIA ALIMENTICIA DE CENTROAMERICA, S.A., sociedad constituida de

" acuerdo a las leyes de Guatemala en inscrita a nimero 34068, folio 198, libro 121

le Sociedades Mercantiles, cuyo Gerente General y representante legal Io es el




CADE
«':ﬁ’\'o QVILbg \@\

sefor MARCO ANTONIO SANCHEZ CASTANEDAS, an?é *’5 ~'rf $'en 46,
calle 21-89, zona 12, Ciudad de Guatemala. De esta g : :

e. IMPORTADORA DE ALIMENTOS DE GUATEMALA, S.Aﬁ *? 2Ebnstituida
de acuerdo a las leyes de Guatemala e inscrita a nimero 34065, fOlIO -1 95, libro 121
de sociedades Mercantiles, cuyo Gerente General y Representante Legal lo es el
seflor CARLOS RENE GUZMAN, ambos con oficinas en 24 avenida, 34-05, zona
12, Ciudad de Guatemala. De esta sociedad LISA, S.A, es propietaria de 12
acciones segln consta en el Certificado N° 3. |

. INDUSTRIA FORRAJERA DE MAZATENANGO, S.A sociedad constituida de
acuerdo a las leyes de Guatemala e inscrita a nimero 13585, folio 460, libro 89 de
Sociedades Mercantiles, cuyo Gerente General y Representante lLegal lo es el
sefior SERGIO BOSCO PIO SEVILLA NOGUERA, ambos con domicilio en Calz,
Aguilar Batres 50-52, Colonia Castanas, zona 11. De esta sociedad LISA, S A. es

propietaria de 125 acciones segln consta en el Certificado N° 3.

9 INVERSIONES EMPRESARIALES, S.A. somedad constituida de acuerdo a las

Ieyes de Guatemala e incrita a nimero 10772, folio 30, libro 59 de sociedades
Meroantlles, cuyo Gerente General y Representante legal lo es el sefior
GUILLERMO ANTONIO RAMIREZ MORALES, ambos con domicilio en 42 calle 20-
91 zona 12, Ciudad de Guatemala. De.esta sociedad LISA, S.A., es propietaria de

1 25 acciones segun consta en el Certificado N° 3.

j h VILLAMOREY, S.A., sociedad constituida de acuerdo a las leyes de la Republica
de Panama, inscrita a ficha 9142, rollo 367, imagen 303 de'la Seccién de

- Micropeliculas Mercantil del Registro Publico, cuyo presidente y representante legal

0 es e:l sefior JUAN LU!IS BOSCH GUTIERREZ, ambos con oficinas ubicadas en el

Edificio Empresarial Torre |, quinta avenida, 15-45, zona 10, de la Ciudad de
Guatemala. De esta sociedad LISA, S.A., es propietaria de 3,333 acciones segun
consta en el Certificado N° 1

. Sobre 'las sumas de dinero que en concepto dedividendos declarados tenga

derecho a recibir la sociedad LISA, S.A, incluyendo los que a la fecha se hayan

generado y no han sido entregados y los que se sigan generando hasta la

- ¢oncurrencia de lo adeudado, en su condicién de accionista en las mencionadas

sociedades.

. Cual\quier suma de dinero, derechos o créditos que resuiten a favor de la sociedad

LISA, S.A., dentro del proceso Ordinario de mayor cuantia con accion de secuestro

. ue promueve _LISA, S.A., contra VILLAMOREY, S.A., el cual se lleva a cabo ante

los estrados del Juzgado Undécimo de Circuito Civil del Primer Circuito Judicial de

1, Panama, registrado bajo el nimero de demanda 556-99 y accién de secuestro
7 pamero 7081-08.




. Las sumas de dinero propledad de LISA, S.A, que w

en deposito en sus cuenstas de banco GTC BANK INC.

VILLANIOREY S.A., vy que son objeto de medida de secuestra_Tm mediante
Auto N° 1624-08 del 27 de octubre de 2008, dictado dentro dé’la demanda de
reconvencmn ‘del Proceso Ordinario de Mayor Cuantia con Accién de Secuestro que
promueve LISA, S.A., contra VILLAMOREY, S A, el cual se lleva a cabo ante los
estrados del Juzgado Undécimo de Gircuito Civil, del Primer Circuito Judicial de
Panama, registrado bajo el nimero dé demanda 556-99 y accion de secuestro

namero 7081-08.

. -Las sumas de dinero que mantenga la sociedad LISA, S.A., en los bancos de la
Tocalidad. '

Comuniquese * lo resuelto .a quien corresponda para los fines legales

correspondientes. . ¢

: ?Fundamento de Derecho Art: ulo 16%3 del Coghgo Judicial.
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This is Exhibit “B” referred to in the Affidavit of HARALD
JOHANNESSEN HALS sworn March 22, 2020.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
CASE NO.: 18-22005-CIV-COOKE/GOODMAN
BDT INVESTMENTS, INC,,

Judgment Creditor,

LISA,S.A,,

Judgment Debtor,

BANCO SANTANDER INTERNATIONAL,

Garnishee.

REPORT AND RECOMMENDATIONS RECOMMENDING THAT THE DISTRICT
COURT DENY INTERESTED PARTY'S MOTION
TO SET ASIDE FOREIGN JUDGMENT FOR FRAUD ON THE COURT

In William Shakespeare’s play Hamlet, Marcellus, a guard, says, “Something is
rotten in the state of Denmark.” WILLIAM SHAKESPEARE, HAMLET, act 1, sc. 4. If that
famous phrase were to be modified and updated to the motion at issue here, concerning
a default judgment obtained in Panama, then it might be: “Something might be foul in
Panama.” The difference between something which is rotten and something which
might be foul is the difference on which this ruling turns.

In this garnishment action, the “latest installment in a global intra-family brawl



Case 1:18-cv-22005-MGC Document 321 Entered on FLSD Docket 10/18/2019 Page 2 of 26

now in litigation for over 20 years,” [ECF No. 217, p. 1], Interested Party Villamorey,
S.A. filed a motion entitled as one to set aside “a foreign judgment for fraud on the
court.”? [ECF No. 217]. BDT Investments, Inc., the judgment creditor who initiated the
garnishment action, filed an opposition memorandum [ECF. No. 235] and Villamorey
filed a reply [ECF No. 275]. Although the Garnishee, Banco Santander International
(“BSI”), did not technically join Villamorey’s motion, it supports Villamorey’s position
and has filed submissions urging the fraud-on-the-court theory. For example, in its
opposition [ECF No. 260-1] to BDT's Amended Final Summary Judgment Motion [ECF
No. 215], BSI included a section entitled “BDT is not entitled to summary judgment
because it obtained the Panama judgment through fraud.” [ECF No. 260-1, p. 25].

United States District Judge Marcia G. Cooke referred Villamorey’s motion to set
aside the foreign judgment to the Undersigned. [ECF No. 242].

Although there are several atypical circumstances surrounding BDT's
Panamanian judgement against the debtor, Lisa S.A. (“Lisa”), and although some of
those odd factors might also be deemed suspicious and could be evidence of actual
fraud, Villamorey has not met its burden. Specifically, it has not demonstrated by clear

and convincing evidence that the judgment it wishes to vacate is based on “the most

! Villamorey’s initial motion was filed in a redacted format, with many words and
phrases blocked out. In response to an Order [ECF No. 257] from the Undersigned,
Villamorey later submitted an unredacted version of its motion under seal. [ECF Nos.
268; 269]. This Report and Recommendations does not, however, discuss the under-seal
information unless it was publicly disclosed elsewhere, in a filing or during a hearing.
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egregious misconduct” -- the standard which Villamorey conceded at a hearing?is the
applicable one. [ECF No. 320, p. 222]. Given this assessment, the Undersigned
respectfully recommends that Judge Cooke deny Villamorey’s motion to set aside the
foreign judgment.?
L. Factual Background

A. The State Court Action

In February 2017, BDT filed an action in Florida state court to domesticate and

enforce a $19 million judgment that it had obtained against Lisa in Panama. Lisa did not

2 The Undersigned held hearings on the motion to set aside the foreign judgment
(and several other substantive motions) on September 18 and October 2, 2019. The total
hearing time for all motions was almost 13 hours. [ECF Nos. 298; 307]. A significant
portion of those hearings concerned Villamorey’s motion to set aside the foreign
judgment.

3 As outlined below, Villamorey’s motion concerns both the underlying judgment
(which BDT obtained in Panama against Lisa) and the domestication of that judgment
in Miami-Dade Circuit Court (before the garnishment was removed to federal court).
BDT argued that Villamorey could not challenge the judgment here, contending that it
needed to mount a challenge in Panama or perhaps Miami-Dade Circuit Court, where
the judgment was domesticated.

By issuing a substantive recommendation on the motion, the Undersigned is not
concluding that Villamorey was not required to pursue the challenge in Panama, nor
am [ finding that it did not need to challenge the domestication in Miami-Dade Circuit
Court. I am not issuing a ruling or recommendation on those related legal challenges.
Instead, the ruling is based on the view that Villamorey did not meet the difficult
burden to set aside the foreign judgment for fraud if it were able to mount that
challenge here. Phrased differently, this ruling assumes, for the sake of discussion only,
that Villamorey is permitted to pursue the challenge in this garnishment action as an
interested party in this now-removed federal action.
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oppose the domestication -- to the contrary, it filed an affidavit saying that it did not
object. BDT then served BSI with a writ of garnishment, claiming that the bank was
holding $13.6 million in unpaid dividends that Villamorey owes to Lisa, who owns a
third of Villamorey’s shares.

BSI opposed the writ. BSI claims to have a perfected security interest in those
funds based on a pledge from Villamorey to secure a BSI loan to another company.
Villamorey also appeared in the state court action to assert its interest. BDT, BSI and
Villamorey all appeared in this federal court lawsuit and have vigorously litigated
many substantive motions. Lisa has not filed any submissions, but its counsel appeared
at the first of the two hearings and also appeared at earlier discovery hearings in this
case.

B. The Circumstances Supposedly Generating the Purported Fraud

Villamorey’s motion to set aside the foreign judgment was publicly filed on
CM/ECF, but with redactions. The Undersigned is providing only the unredacted
factual background from the motion (and, when appropriate, from the unredacted
portions of BDT's response, Villamorey’s reply, and statements made during an open-
to-the-public court hearing).

On February 27, 2017, BDT commenced the state court proceeding (which has
since been removed to this Court) in order to obtain recognition of a purported

judgment and writ of attachment (together, the “Panamanian Judgment”) that it had
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obtained against Lisa in Panama. Specifically, the Panamanian Judgment is comprised
of what appears to be a Panamanian writ of execution against Lisa, dated May 31, 2012,
allegedly in BDT's favor and against Lisa in the amount of US $19,184,680 (the “Writ of
Execution”), and a Panamanian writ of attachment in BDT’s favor and against Lisa for
the same amount, dated as of December 12, 2012 (the “Writ of Attachment”).

On March 2, 2017, three days after BDT's commencement of the state court
proceeding and before any mail service of the Purported Judgment, Calvin K. Shields,
in his capacity as President of Lisa (the claimed judgment debtor and “Defendant” in
this proceeding), filed a sworn Declaration of Non-Objection (the “Shields Declaration”)
in the state court proceeding stating that (i) he was aware of the Panamanian Judgment;
(i) he was aware of BDT’s effort to domesticate the Panamanian Judgment in Florida;
(iii) Lisa would not object to the recognition or enforceability of the Panamanian
Judgment; and (iv) the amounts set forth in the Panamanian Judgment “are legitimately
owed by Lisa, S.A. to BDT Investments, Inc.” [ECF No. 268-1, p. 4]. At the time that the
Shields Declaration was filed, Lisa and BDT and Xela Enterprises, Ltd. (which owns
Lisa) were all represented by the same Miami law firm.

On March 10, 2017, three business days following the filing of the Shields
Declaration, and well before the thirty-day statutory period for the filing of objections to
recognition under Florida law [see Fla. Stat. §§ 55.604(2) and (4), including for fraud; see

Fla. Stat. § 55.605(2)(b)], the Clerk of the Court (in apparent response to the Shields
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Declaration) filed the Certificate of No Objection, which allowed BDT to seek immediate
enforcement of the Panamanian Judgment against Lisa (an entity that was affiliated
with BDT through common ownership at the time of the Judgment).

On March 14, 2017, BDT filed a Motion for Post Judgment Writ of Garnishment
(the “Motion for Writ of Garnishment”), which sought the issuance of a writ of
garnishment against BSI and claimed, among other things, that BDT did not believe that
Lisa (its undisclosed affiliate) had “in its possession visible property on which a levy
can be made sufficient to satisfy the judgment . ...” [ECF No. 1-4, p. 3].

On March 17, 2017, the Clerk of the Court issued a Writ of Garnishment (the
“Writ”) to BSI, as Garnishee, which BDT immediately served on BSI on that same date.
When BDT served the Writ, it also provided correspondence to BSI contending that Lisa
was allegedly owed money by Villamorey.

On April 5, 2017, BSI filed its Answer to the Writ (the “Answer”), stating that
“[a]t the time of service of the Writ, through and including the time of this Answer, BSI
(a) was not and is not in possession or control of any tangible or intangible personal
property of Lisa, S.A. (the “Judgment Debtor”) and (b) did not and does not owe any
debts to the Judgment Debtor,” and that it had a perfected security interest on those
funds. [ECF No. 1-8, pp. 2-3].

On May 1, 2017, BSI filed its Motion to Dissolve Writ of Garnishment in the state

court proceeding, which sought dissolution of the Writ, including on the grounds that
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the Certificate of No Objection entered by the Clerk of the Court was improperly
entered in direct contravention of the 30-day objection period that applies to the
recognition of foreign judgments in Florida under Fla. Stat. § 55.604(1). [ECF No. 1-10,
pp- 120-75]. Also on May 1, 2017, Villamorey filed a separate Motion to Dissolve Writs
of Garnishment and Garnishment on Account at Banco Santander International. [ECF
No. 1-10, pp. 176-287]. No court has ever ruled on these Motions.

On May 18, 2018, BSI removed the above-captioned proceeding to this Court.
[ECF No. 1].

BDT and Lisa objected to BSI's discovery requests, and the Undersigned
ultimately entered an Omnibus Order authorizing BSI to “seek discovery designed to
collaterally attack the garnishment action on the basis of fraud, particularly given the
unique circumstances underlying the garnishment action.” [ECF No. 158].

After that ruling (which overruled their objections), BDT and Lisa produced
documents and provided information.

Although counsel for BDT advised this Court that “BDT and Lisa are not
commonly owned, and BDT is not Lisa’s ‘affiliate” [see ECF Nos. 123, p. 5, n. 3; 158, p.
12 (citing representations made by counsel)], documents produced after the entry of the
Omnibus Discovery Order reflect that BDT and Lisa were affiliated entities with the
same corporate parent, Xela Enterprises Ltd., both (i) at the time that Lisa executed the

Promissory Note and Stock Pledge Agreement (“Note”) on which the Panamanian
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Judgment is purportedly based, and (ii) at the time that BDT obtained the uncontested
Panamanian Judgment.

At all times relevant to the transactions at issue, Lisa had no office, no employees,
no bank account, and no financial books or records. Further, all of Lisa’s decisions,
including its financial decisions, were made by Xela’s President, Juan Guillermo
Gutierrez. Xela, not Lisa, decided that Lisa would not defend BDT’s lawsuit in Panama.

Instead of immediately seizing all of Lisa’s pledged collateral (including its
shares in Villamorey) upon default without judicial process, BDT filed a civil lawsuit
against Lisa in Panama.

Lisa did not defend against BDT's lawsuit. Although Lisa’s president
acknowledged his awareness of the lawsuit which BDT filed against Lisa in Panama and
further recognized the materiality of the millions of damages sought in the lawsuit, he
was unable to explain who made the decision to not defend the lawsuit.

After obtaining its defalt judgment in Panama against Lisa for $19,184,680, which
includes the $16,685,000 in principal provided for in the promissory note as well as an
award of unspecified costs and expenses of $2,499,680* relating to the uncontested
action, BDT obtained a writ of attachment in the Panamanian proceeding, entitling it to
seize Lisa’s shares in eight separate companies, including Villamorey.

Nevertheless, despite this entitlement, BDT took no action to seize Lisa’s assets or

4 BDT has not explained how it incurred approximately $2.5 million in costs and
expenses in an uncontested lawsuit which yielded a default judgment.
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shares.

Moreover, instead of acting against Lisa or its assets, BDT has apparently taken
on more purported Lisa debt (or at a minimum, continued to make transfers which are
being booked as debts to Lisa, a non-operating holding company).

On the other hand, BDT’s opposition memorandum points to evidence which it
deems to be support for the legitimacy of the debt (and which undermines Villamorey’s
fraud-on-the-Court theory). For example, BDT's 2012 Panamanian Judgment against
Lisa was supported by what appears to be a duly executed 2009 promissory note
between the parties (the “2009 Promissory Note”). The 2009 Promissory Note, in turn,
was fully funded by BDT. The entry of the 2009 Promissory Note also predates BDT’s
Panamanian Judgment by nearly four years and predates BDT's discovery of Lisa’s
executable assets at BSI in 2016 by more than six years.

According to BDT, it learned of accrued dividends which Villamorey owed to
Lisa and which were being supposedly held in Villamorey’s BSI account during a
November 2016 Villamorey shareholder’s meeting in Panama. BDT attended as a
secured creditor of Lisa. At that meeting, Villamorey’s external auditor circulated an
independent audit report of Villamorey which indicated that Villamorey had created a
fund equal to the dividends it owed to Lisa.

In addition, BDT points to evidence that Villamorey’s auditor confirmed during a

restroom conversation that three time deposits representing the separate fund for
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“dividends payable to Lisa, S.A.” were being held by BSI in Miami. [ECF No. 266-1, p.
5]. The auditor also confirmed that Lisa was the only shareholder who had not received
the dividends declared by Villamorey.

Armed with the information about the purported retention of the dividends
owed to Lisa in Villamorey’s account at BSI, BDT filed the Panamanian judgment with
the clerk for the state court in Miami-Dade County. A few days later, on March 1, 2017,
Shields signed a declaration of non-objection, providing Lisa’s consent to BDT's
domestication of its Panamanian judgment against Lisa. The declaration attested to the
alleged fact that the amounts in the Panamanian judgment were “legitimately owed.”
[ECF No. 266-1, p. 8].

On March 6, 2017, the Clerk of the Court filed a Notice of Recording of Out of
Country Foreign Money Judgment to the Judgment Debtor. [See ECF No. 1-3, p. 18]. On
March 10, 2017, the Panamanian Judgment was domesticated in the State of Florida
pursuant to a Certificate of No Objection (the “Florida Judgment”).

During discovery in this federal action, BDT submitted documents which it says
support the underlying debt resulting in the Panamanian judgment. At bottom, BDT
explains that Lisa is the entity which participated in myriad lawsuits all over the world,
with BDT funding the litigation with loans (because Lisa did not have a bank account).
BDT provided documents showing the transfer of funds and emails purporting to

classify certain transfers as part of BDT's loans for Lisa to use for the litigation.

10
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Because Lisa did not have a bank account, however, the money for the purported
loans were not transferred directly to Lisa. Instead, the loan funds were transferred to
another entity (Xela) which was affiliated with both BDT and Lisa. However, the
tinancial documents (e.g., the wire transfer instructions), as opposed to the emails, do
not account for approximately $7.5 million of the funds which BDT says it provided to
Xela (for use by Lisa) in a series of loans to fund worldwide litigation.

C. The Parties” Contentions

In its initial motion to set aside the foreign judgment, Villamorey’s initial
paragraph asked for this Court to set aside the state court’s recognition of the
Panamanian foreign judgment based on “fraud on the court.” [ECF No. 268-1, p. 1]. In
its final paragraph, however, it asked for an Order setting aside the foreign judgment
(from Panama) and the related Certificate of No Objection. It did not ask that the state
court’s recognition of the judgment be set aside. It also asked for sanctions against BDT
and Lisa.

Villamorey’s motion and reply did not pinpoint a specific act of fraud, such as
bribery of a judge, the manufacturing of bogus evidence, witness intimidation, bribing
witnesses, kidnapping witnesses or otherwise making them unavailable or other
extreme misconduct. Instead, Villamorey’s challenge is that BDT and Lisa were
involved in a “complicated scheme” to “use this Court and the tools of judgment

enforcement (in this case, garnishment), not to pursue collection against Lisa, but to
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pursue illegitimate claims against third parties.” [ECF No. 217, p. 1].

Phrased differently, Villamorey alleges that “the Panamanian Judgment (which
was not opposed by Lisa in Panama or in this proceeding) was obtained by fraud and
collusion between BDT and Lisa and, now, has resulted in fraud on the court in this
proceeding, which has been commenced to subvert the integrity of the judicial process
for the improper purpose of collecting on an illegitimate debt.” [ECF No. 217, p. 3
(emphasis supplied)]. More specifically, Villamorey alleges that BDT and Lisa “engaged
in a scheme to obtain a fraudulent judgment based on a fraudulent debt, and,
subsequently, to record and enforce that judgment in this Court.” [ECF No. 217, p. 14
(emphasis added)].

Thus, at bottom, Villamorey’s overarching argument is that there is no actual,
legitimate debt owed by Lisa to BDT, that this phantom debt was manufactured and
used to obtain a default judgment in Panama, and that the improperly-obtained
judgment was registered in the United States so that a garnishment could be used
against Villamorey and BSI.

Villamorey emphasizes the following factors:

First, the vigorous opposition which BDT and Lisa mounted against efforts to
obtain discovery about the circumstances underlying the Panamanian default judgment
suggests that BDT and Lisa were trying to cover up the purportedly improper, collusive

scheme.
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Second, none of the money at issue in the promissory note underlying the
Panamanian default judgment was ever transferred to Lisa (which, despite being
involved in myriad lawsuits all over the world, never had a bank account during any of
the years at issue).

Third, BDT did not explain in its opposition (and never explained at either of the
two hearings) why Lisa never had a bank account and never took steps to obtain one (in
order to directly receive the millions of dollars it would need to fund worldwide
litigation).

Fourth, there is approximately $7.5 million in alleged transfers from BDT to the
Lisa affiliate which are not supported by financial documents such as wire transfer
instructions. Instead, the $7.5 million is evidenced only by emails and entries on a
spreadsheet as “loans” to Lisa.

Fifth, although BDT says that the loans booked to Lisa were used to fund
litigation on Lisa’s behalf, Shields testified that he was unable to answer basic questions
about the funding and invoicing (and whether Lisa was the entity who directly engaged
attorneys to represent it).

Sixth, Lisa’s counsel, who was at the first of the two hearings, was unaware of
any engagement agreement or retainer agreement which Lisa entered into with any
lawyer or law firm in connection with more than 200 lawsuits throughout the world.

Seventh, there is no documentary evidence that BDT simultaneously booked the
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wire transfers as “loans to Lisa.” [ECF No. 266-1, p. 8]. Instead, it was an employee of an
affiliate in common (i.e., Xela) who provided that classification.

Eighth, Lisa and BDT (debtor and creditor) were simultaneously represented by
the same law firm when the Panamanian judgment was filed in Miami-Dade circuit
court.

Ninth, there is no consideration for BDT's purported series of loans to Lisa.

Tenth, Lisa’s president testified that he never independently confirmed that the
funds transferred by BDT were actually received or used by Lisa.

Eleventh, it is illogical for Lisa to have agreed, in a $16.68 million promissory
note, to repay the principal, plus interest, in 15 monthly installments of $1.25 million
when it had no assets, no employees, no operations and no bank accounts.

Twelfth, there is no evidence to suggest that Lisa was involved in the negotiation
of the note it ultimately signed. Instead, the evidence demonstrates that Xela, the other
entity related to both Lisa and BDT, negotiated the note and controlled the financial
transactions.

Thirteenth, BDT has not behaved like a typical creditor. It never seized Lisa’s
pledged collateral and it never seized Lisa’s shares in Villamorey.

Fourteenth, Lisa did not defend against BDT's lawsuit and, to the contrary,
facilitated BDT's collection efforts in the United States by arranging for its president,

Shields, to sign the statement of no objection.
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Fifteenth, the immediate entry of the Certificate of No Objection prevented
parties from intervening and objecting to the recognition of the Panamanian judgment
under Florida law. This immediately gave BDT the right to enforce the default
judgment it obtained in Panama, which, in turn, led to the writ of garnishment at the
heart of the litigation here.

Sixteenth, and finally, although BDT has branded the motion to set aside the
foreign judgment as another attempt to “relitigate” the bona fides of the judgment [ECF
No. 266-1, p. 2], Villamorey notes that there have not been any judicial decisions about
the legitimacy of the promissory note or the judgment -- because Lisa did not contest
the lawsuit, a scenario which led to a default judgment. Thus, Villamorey contends,
there never was any earlier litigation about the judgment’s propriety.

Initially, BDT’s opposition describes Villamorey’s motion as one which
“concocted a fantastical scenario whereby BDT and Lisa engaged in a convoluted
scheme to obtain a fraudulent judgment in Panama in 2012, so that it could then be
domesticated by BDT in Florida in 2017, for the sole purpose of being used to garnish
Lisa’s assets at BSI [in 2018].” [ECF No. 235, p. 2 (emphasis added)]. BDT emphasizes
that the note predates the Panamanian judgment by four years and predates BSI's
discovery of Lisa’s alleged assets in the Villamorey account at BSI by more than six
years. It also notes that Villamorey did not open the challenged account at BSI until

2014. Given these circumstances, BDT says it is “at best, ridiculous” to suggest these
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historical developments are part of a “collusive tool to garnish Lisa’s dividends in the
Villamorey account at BSL.” [ECF No. 235, p. 2].

Second, BDT contends that Villamorey overstated its position in a discovery
hearing, when it argued the following to the Court:

And so what we are saying that the underlying basis for this, we contend,

is that they will never be able to -- well, I suggest to you that this is being

resisted, we think, in part because this promissory note does not have the

underlying financial activity to support that any debt was ever actually
created.
[ECF No. 235-1, p. 57 (emphasis added)].

Although it did not produce wire transfer instruction documents for all the
financial activity at issue in the promissory note, BDT provided documents for
approximately $9 million of the transfers. Of course, Villamorey contends that this is
unpersuasive because the transfers are not to Lisa.

Third, BDT contends that there is nothing nefarious about its arrangement with
Lisa, comparing itself to a third-party litigation funder (of Lisa’s lawsuits and legal
proceedings throughout the world).

Fourth, BDT highlights its production of documentary evidence concerning its
loans (made indirectly to Lisa through Xela, the affiliated entity) and points out that the
$7.5 million for which it could not locate wire transfer instructions were supported by

both corresponding emails and a master spreadsheet. Given these documents, BDT

contends that Villamorey’s fraud-on-the-court argument is inherently illogical:
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Therefore, to accept Villamorey’s fantastical theory of fraud, one would

have to believe that BDT and Lisa set this whole “scheme” in motion

before all of those emails and wire instructions were sent in 2005, and that

each email, wire instruction, note, spreadsheet, and judgment were all

pretextually used to garnish Lisa’s property at BSI in an account that was

not even created until 2014, and for funds BDT did not even discover were

at BSI until 2016.

[ECF No. 235, p. 9].

Fifth, BDT argues that the mere fact that Lisa did not oppose BDT's Panamanian
judgment is not evidence of fraud. According to BDT, Lisa’s actions (or failure to act) is
“simply evidence of a judgment debtor that has recognized an unsatisfied judgment
and chosen not to oppose the rightful collection of a debt that is truly owed.” [ECF No.
235, p. 10]. Thus, BDT says, Villamorey has taken an “Olympian leap” and concluded
that the lack of opposition is evidence of fraud. [ECF No. 235, p. 9].

Sixth, BDT notes that Villamorey has not pinpointed any actual fraud underlying
the judgment. Instead, BDT says that Villamorey has substituted “blanket,
inflammatory allegations” in lieu of actual testimony and evidence that the debt
underlying the judgment is a fraud. [ECF No. 235, p. 10].

Finally, BDT advances several legal arguments, discussed below, about its view

that Villamorey failed to clear the requisite, substantial legal hurdles to set aside a

judgment for fraud.
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IL. Applicable Legal Standards and Analysis

At the latest of the two hearings concerning this motion, the parties expressly
advised me of their position that it is for the Court to resolve the motion, even if there
are disputed issues of fact, and that the motion is not one which is appropriate for jury
assessment. The parties acknowledged on the record that the Undersigned could weigh
the evidence in determining what recommendation to make to Judge Cooke.

Specifically, the following exchange [ECF No. 320, pp. 198-99] evidences the
consensus that the motion is to be resolved only by a judge, without submission to a
jury, even if factual disputes are present:

MS. ESCOBARS®: Your Honor, you would have to find by clear and

convincing evidence that there has been a fraud perpetrated on the Court,

which, as you indicated -- and we state in our motion is fully satisfied in

the context of this case, you would not have to find that there’s no issue

of material fact. That is the summary judgment standard. This is under

Rule 60, which doesn’t require you to make a finding as to the existence

or absence of material fact.

THE COURT: So, phrased differently, your position is that I can still grant

your motion and set aside the foreign judgment as fraudulent, assuming it

met the other standards of the type of fraud involved, even if I find the

presence of disputed material issues of fact?

MS. ESCOBAR: Yes, your Honor.

THE COURT: And what is your position?

MR. LEVINES: That the motion is directed to the Court under Rule 60 D 3.

5 Ms. Escobar is one of Villamorey’s attorneys. She participated in both hearings.

6 Mr. Levine is BDT’s attorney.

18



Case 1:18-cv-22005-MGC Document 321 Entered on FLSD Docket 10/18/2019 Page 19 of 26

I'm aware of — I'm not aware, rather, of any case where a fraud on the

court argument is presented to the jury. I think that they have to meet

clear and convincing evidence to the Court that perpetrated -- a fraud was

perpetrated on the Court. If they can’t do so, that fraud on the Court

argument fails and the judgment stands and the jury isn't faced with
whether or not there was a fraud. That’s not appropriate for the jury. But

I haven’t seen any case law allowing that to get to the jury.

[ECF No. 320, pp. 198-99 (emphasis added)].

“Only the most egregious misconduct,” such as bribery of a judge or members of
a jury, or the fabrication of evidence by a party in which an attorney is implicated, will
constitute a fraud on the court.” Gupta v. Walt Disney World Co., No. 6:05-cv-1432, 2011
WL 13136612, at *3 (M.D. Fla. Aug. 19, 2011) (internal citations omitted) (quoting Rozier
v. Ford Motor Co., 573 F.2d 1332, 1338 (5th Cir. 1978)).

Moreover, “where relief from a judgment is sought for fraud on the court, the
movant must establish by clear and convincing evidence the adverse party obtained
the verdict through fraud.” Leon v. M.L. Quality Lawn Maint., Inc., No. 10-20506, 2018
WL 6250529, at *13 (S.D. Fla. Nov. 29, 2018) (citing Cox Nuclear Pharmacy, Inc. v. CTI,

Inc., 478 F.3d 1303, 1314 (11th Cir. 2007)) (emphasis added). Phrased slightly differently,

“conclusory averments of the existence of fraud made on information and belief and

7 Villamorey’s counsel conceded, at the hearing, that the “most egregious
misconduct” standard applies to its motion to set aside the foreign judgment. [ECF No.
320, p. 222 (“I agree it's egregious forms of fraud.”)]. Moreover, its own motion
represents that “perjury and fabricated evidence do not constitute fraud upon the court,
because they ‘are evils that can and should be exposed at trial,”” and “fraud upon the
court is therefore limited to the more egregious form of subversion of the legal process .
. . those we cannot necessarily expect to be exposed by the normal adversary process.”
[ECF No. 217, p. 14].
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unaccompanied by a statement of clear and convincing probative facts which support
such belief do not serve to raise the issue of the existence of fraud.” Booker v. Dugger, 825
F.2d 281, 283-84 (11th Cir. 1987) (citations, internal quotations marks, and alterations
omitted).

Framed by this rigorous standard, less-egregious misconduct, such as
nondisclosure to the court of facts allegedly pertinent to the matter before it, will not
ordinarily rise to the level of fraud on the court. Gupta, 2011 WL 13136612, at *3. In other
words, to warrant setting aside a judgment pursuant to the savings clause, it is
necessary to show an unconscionable plan or scheme which is designed to improperly
influence the court in its decision. Id.

The Eleventh Circuit has defined “fraud on the court” as “that species of fraud
which does or attempts to, defile the court itself, or is a fraud perpetrated by officers of
the court so that the judicial machinery cannot perform in the usual manner its
impartial task of adjudging cases that are presented for adjudication.” Brown v. S.E.C,,
644 F. App’x 957, 959 (11th Cir. 2016) (quoting Travelers Indem. Co. v. Gore, 761 F.2d 1549,
1551 (11th Cir. 1985)).

The mere nondisclosure of allegedly pertinent facts also does not ordinarily rise
to the level of fraud on the court. See Gupta v. U.S. Atty. Gen., 556 F. App’x 838, 840-41
(11th Cir. 2014). “Instead, ‘it is necessary to show an unconscionable plan or scheme

which is designed to improperly influence the court in its decision” to set aside a
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judgment under Rule 60(d)(3).” Id. at 841 (internal citations omitted).

Finally, even “[f]raud inter parties, without more, should not be fraud upon the
court.” Brown, 644 F. App’x at 959 (internal citations omitted).

The core of Villamorey’s motion is that there is no actual debt owed by Lisa to
BDT. But Shields testified, in his declaration, that the debt was legitimately owed.

Moreover, and perhaps most significantly, Villamorey is well aware that Lisa
was, in fact, involved in approximately 200 or more lawsuits throughout the world.
Villamorey conceded at the hearing that Lisa would have been obligated to pay its
attorneys but that Lisa did not have a bank account.

To be sure, Lisa’s lack of a bank account could be deemed strange and atypical,
especially for an entity embroiled in a substantial amount of litigation requiring the
payment of attorney’s fees and costs. But that fact does not in and of itself necessarily
mean that there was no debt or that Shields committed perjury when he testified that
the debt was legitimate.

Villamorey is not, for all practical purposes, challenging the fact that Lisa was
actively involved in litigation and that the lawyers had to be paid (unless they were
involved on a contingency basis in all lawsuits throughout the world, a possibility on
which Villamorey says it has no evidence). [See Hearing Transcript, ECF No. 320, pp. 4-
8].

Likewise, Villamorey’s theory is that none of the debt is legitimate. Under that
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perspective, Lisa and BDT would not have been able to introduce any evidence
surrounding the non-existent debt. But they did produce a promissory note and the
Panamanian judgment based on the note. And they produced wire transfer instructions
for more than half of the total amount of the funds they deemed as loans to Lisa (by
payment to Xela, a related entity). They also produced emails and a spreadsheet to
account for the remainder of the money transferred to fund the Lisa litigation.

But Villamorey argues that transfers from BDT to the other entity does not prove
that the money was used by Lisa to fund the litigation. Villamorey contends that the
litigation funding explanation provided by BDT “allows for gamesmanship” concerning
“how transactions are characterized.” [ECF No. 320, pp. 10-11]. It argues that the
arrangement, even if it happened as BDT portrays it, puts BDT and Lisa “in a posture to
act in a manner that’s adversarial when they’re all — clearly the facts, we would suggest,
support our in-common enterprise run by a common individual who’s making the
direction with respect to both the transfers, how they’re allocated and who receives
them.” [ECF No. 320, pp. 11-12].

Pressed to pinpoint a specific type of fraud which led to the garnishment,
Villamorey’s counsel contended that the Shields Declaration -- i.e., the one saying the
Lisa debt to BDT was legitimate -- was false. But, as noted, this theory is contradicted, at
least in part, by the promissory note, wire transfer instructions and other documents.

But this theory would be insufficient to justify an Order setting aside the judgment or
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domestication of the judgment as fraudulent because “perjury is not fraud on the
court.” Burns v. Fox, No. 1:10-CV-3667-WSD, 2016 WL 3226429, at *2 (N.D. Ga. June 13,
2016) (quoting Forsberg v. Pefanis, 634 F. App’x 676, 681 (11th Cir. 2015)); see Rodriguez v.
Honigman Miller Schwartz & Cohn LLP, 465 F. App’x 504, 509-10 (6th Cir. 2012)
(“Plaintiff’s allegation that [a witness] made false statements in his affidavit is . . .
insufficient to demonstrate deception of the court sufficient to sustain an action for
fraud on the court because alleged perjury of a witness is not a ground for such an
action.”); see also id. at 508 (stating that fraud on the court requires misconduct “(1) On
the part of an officer of the court; (2) That is directed to the ‘judicial machinery” itself”);
Gupta, 556 F. App’x at 841 (affirming denial of rule 60(d)(3) motion to set aside
judgment when “Gupta's allegation that the government presented a perjured affidavit
is at best tenuously supported by the documents Gupta presented to the district court,
and the remainder of the allegedly fraudulent conduct amounts to mere
nondisclosure”).

The Undersigned fully appreciates that Shields’ inability to provide meaningful
and substantive answers at his deposition undermines BDT’s position that the debt is
legitimate (and simultaneously supports Villamorey’s position that the debt is not
legitimately owed by Lisa to BDT). But his unfamiliarity with the specifics and Lisa’s
failure to have a bank account or ongoing operations may also be consistent with the

theory that Lisa exists merely to litigate and that BDT is a funder akin to a litigation
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financier.

Villamorey highlights the cooperation of Lisa, a debtor, with its creditor, BDT, as
a badge of fraud. Villamorey suggests that Lisa’s failure to contest the lawsuit in
Panama, its willingness to have a default judgment entered against it in Panama and its
assistance in domesticating the judgment and enabling the issuance of a writ of
garnishment (by filing the non-opposition declaration) are evidence of fraud and
improper collusion.

The Undersigned does not agree. Those factors are odd, to be sure. And they
might be some evidence of some type of impropriety. They might even be evidence of
fraud against Villamorey or BSI -- which is separate and distinct from a fraud on the
Court (which is what is necessary to set aside the judgment under Rule 60(d)(3)). The
case Leon v. M.I. Quality Lawn Maintenance, Inc., 10-20506-CIV, 2018 WL 6250529 (S.D.
Fla. Nov. 29, 2018) illustrates this point.

In Leon, Defendants contended that Plaintiff Leon’s perjury resulted in the entry
of a fraudulent final judgment. They contended that Leon, with the assistance of
another, orchestrated his firing so that he could advance a fraudulent claim of
retaliatory termination under the federal Fair Labor Standards Act. The Court was not
persuaded.

However, Defendants’ claim is conclusory in nature, does not provide

clear and convincing probative facts, and is not supported by any direct

evidence. Moreover, this type of allegation, even if true, does not
demonstrate that a fraud was perpetrated against the Court, rather than a
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litigant. See Bulloch v. United States, 763 F.2d 1115, 1121 (10th Cir. 1985)

(stating “the ‘fraud on the court’ necessary to support either an

independent action or to invoke the inherent power of a court is ‘fraud

which is directed to the judicial machinery itself ... not fraud between the
parties or fraudulent documents, false statements or perjury.”). Rather, in

order to prevail on a fraud upon the court claim, a moving party must

show that the opposing party’s fraud subverted the integrity of the court

to the extent that the fraud prevented the court from exercising impartial

judgment. R.C. ex rel. Alabama Disabilities Advocacy Program v. Nachman,

969 F. Supp. 682, 690 (M.D. Ala. 1997), aff'd sub nom., R.C. v. Nachman, 145

F.3d 363 (11th Cir. 1998); 11 Charles Alan Wright, et al., Federal Practice

and Procedure § 2870 (3d ed. 2017).

Leon, 2018 WL 6250529, at *13 (emphasis supplied).

The Undersigned finds that the record here (1) demonstrates by clear and
convincing evidence that the circumstances surrounding the Panamanian judgment and
BDT's recognition of it through domestication in a Florida state circuit court are
atypical, mighty odd and sometimes inconsistent with the documents; (2) demonstrates
by clear and convincing evidence that some of the circumstances underlying the
judgment and the Florida domestication are arguably suspicious; (3) establishes by a
preponderance of the evidence that some of these circumstances are indeed suspicious;
and (4) establishes by a preponderance of the evidence that some factors could be
viewed as badges of fraud.

What the record does not establish, though, is clear and convincing evidence of
the “most egregious misconduct” necessary to prove a fraud on the Court. Moreover,

the record does not establish by clear and convincing evidence that a fraud on the court

(as that theory is defined in Florida law) occurred. As a result, the Undersigned
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respectfully recommends that Judge Cooke deny the motion.
III.  Conclusion

For the foregoing reasons, the Undersigned respectfully recommends that Judge
Cooke deny Villamorey’s motion to set aside the foreign judgment for fraud on the
Court.
IV.  Objections

The parties will have fourteen (14) days from the date of being served with a
copy of this Report and Recommendations within which to file written objections, if
any, with the District Judge. Each party may file a response to the other party’s
objection within fourteen (14) days of the objection. Failure to timely file objections shall
bar the parties from a de novo determination by the District Judge of an issue covered in
the Report and shall bar the parties from attacking on appeal unobjected-to factual and
legal conclusions contained in this Report except upon grounds of plain error if
necessary in the interest of justice. See 28 U.S.C. § 636(b)(1); Thomas v. Arn, 474 U.S. 140,
149 (1985); Henley v. Johnson, 885 F.2d 790, 794 (11th Cir. 1989); 11th Cir. R. 3-1 (2016).

RESPECTFULLY RECOMMENDED in Chambers, in Miami, Florida, on

October 18, 2019. /,x .
4

Jq’/na%an Goodman
UNITED STATES MAGISTRATE JUDGE

Copies furnished to:
The Honorable Marcia G. Cooke
All counsel of record
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JUDICIAL

JUZGADO .UNDECIMO DEL CIRCUITO DE LO CIVIL DEL PRIMER
CIRCUITO JUDICIAL DE PANAMA. Panama, cinco (05) de diciembre de
dos n'ul dieciocho (2018).

AUTO N°. 2277-2018
VISTOS: .

" En la demanda dé-reconvencién con accién de secuestro propuesta por
VILLAMOREY, S.A., contra LISA, S.A., que curso todo su tramite legal dem'ro
del proceso ordinariO'de'mayoi" cuantia con accién de secuestro interpuesto por
LISA, S_.A., contra VILLAMOREY S.A., este Tribunal mediante Sentencia N°.42-
08 de 11 de julio de 2008, modificada por el Primer Tribunal Superior de Justicia
; mediante” Sentencia de 28 de agosto de 2012, declar6 probada la .pre'tensién

ejereida en reconvencion por VItLAMOREY, S.A., contra LISA, S.A., donde esta
ultimg resulto finalmente condenada al pago de la suma de DOSCIENTOS MIL
BALBOAS éion 00/100 ( B/200,000.00) de capital demandado en reconvéncién,
" mas SEISCIENTOS SESENTA Y NUEVE MIL DOSCIENTOS BALBOAS
( B/669 200.00 ) en concepto de costas por negada.la pretension que ejercié contra
VILLAMOREY, S.A,, y gastos por la suma de CIENTO DIECIOCHO
BALBOAS con 00/100, ( B/118.00 ),generando un monto ejegut’able_.que-p'or
peticion  de la favorecida con larsentencia modificada (Villamorey, S.A.) se dictd
ejecucion mediante -Auto N°. 1723-16 de 7 de septiembre de 2016, (ver fojas
2561—'25.63 Tomo VII) por razén de la Sentencia condenatoria de primera instancia
" tal como” quedd modificada, (Ver fs. 1954-1974 VII) que para el caso de la
condera con relacién a la demanda de reconvencion se ejecuta a LISA, S.A. al
pago de Ia suma liquida de la suma de OCHOCIENTOS NOVENTA Y
CUATRO MIL SETECIENTOS DIECIOCHO BALBOAS (B/.894.718.00),
" ‘e.levén'dose a la categoria de embargo el secuestro previo decretado mediante Auto
N‘;.1§24-08 de 27 de octubre de 2008, que garantizaba en primer orden de
prelacion, las resultas de la demanda de reconvencién sobre bienes muebles de

. . T
Lisa, S.A. para ser ejecutados en el caso de no honrar el pago de la sentencia




%L

7%

modificada a la que hemos hecholalusién. g
‘B.ajo el monto ejecutable antes citado y con motivo de la ejecucion de
" sentencia- modificada, VILLAMOREY, S.A.. formula peticion pendiente de

pronunciamiento, que reposa a foja 2883-2893, donde solicita el remate de las

acciones penenementes a Lisa, S.A,, en las distintas sociedades enlistadas en la
" ' lesolumon que elevo el secuestro a la categoria de embargo en la demanda de

r >
e IECOHVCHCIOH

- La ejecutada en rééon\}encic'm LISA, S.A., en memorial que reposa a foja
2861-2863, memorial que reitera a foja 2910, nos solicita que para el pago de'la
ejecucion de la sentencia, dictada en su contra en reconvencion, que
VILLAMOREY, S.A., se cobre’ef monto ejecutable del embargo que pesa sobre los
dividendos que debe percibir y que fue secuestrado previamente para satisfacer en

_ primer orden de prelacion qué el ejecutante satisfaga su crédito, y de esta manera
finalizar con los trémites del proceso de ejecucion de sentencia con motivo de la

pretensidn-reconocida en la demanda de reconvencion.
'. .

"Ah‘ora blie‘n, la suscrita Juzgadora al ponderar las encontradas posiciones_de
las partes dentro de la ejecucién de la sentencia que se surte ¢con motivo de la
dema‘nda de reconvencion‘a la que se hace deferencia en este proceso ordinario de
mayor cuantia; toma en cuenta que en el expediente pesan anotacio_nes con relacidén
a los bienes de la ejecutada, provenientes del proceso ejecutivo promovido por la
sociedad BDT INVESTMENT INC contra LISA, S.A. > que cursa tramite en el
Juzgado Duodeumo Civil del Primer Cucmto Judicial Panama, donde nos

. informaron sobre embargo decretado hasta la concurrencia de la’ suma de
DIECINUEVE ~MILLONES CIENTO OCHENTA Y CUATRO - .MIL
SEISCIENTOS OCHENTA BALBOAS CON 00/100 (B/ 19,184,680,00) que al

Moo parecer toman en inutil las peticiones de las partes en esta fase de ejecucion del

."proceso que cursa por su fase final en este proceso.

. Bajo esta optica, no podemos perder de vista que independientemente que

Lisa, S.A., le haya sido negada su pretension primigenia contra Villamorey, S.A.,
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quien sali¢ favorecida con decision de fondo, por razon de la demanda de
reconvencion, ésta mantiene retenidos en deposito desde el 27 de octubre dé 2008,
dividéndos de Lisa, S.A., con motivo del secuestro decretado como propietaria del
©33.3% del capital social de Villamorey, S.A., dividendos que a la fecha de su
depdsito segun las constancias en autos, superan en demasia el monto de la
pretension’ en reconvencion, y la ejecucion de la sentencia, monto que erde
compensar Villamorey, S.A., para dar por finalizado este proceso, sin que
“[éllgal;f]OS la necesidad de rematar las acciones que pertenecen a LISA. S.A.,

las sociedades guétemaltecas enlistadas en el auto que elevd el secuestro a la
categoria de e‘mbargo, sumas que segun nota de Villamorey, S.A., que reposa a
foja 2163 del Tomo VII, estan a disposicion de este Tribunal desde del 25 de
noviembre de 2008. '

Desde otro punto de vista, que sin duda favorece la peticion de LISA, S.A.,
) para que con sus dividendos‘que retiene VILLAMOREY, S_.A, en Guétemala, se
pague en primer orden de prelacién la ejecucién de la sentencia en este juzgado no
impide la ejecucion que otra persona juridica adelanta contra LISA, S.A en sede
del Juzgado Du-ode'cimo del Circuito de Panam4, puesto que VILLAMOREY, S:A.,
tiene ﬁreiaciéri en cobrarse en primer lugar con el producto de las resultas de e‘s-,te
préce‘so ordinario, que es anterior al proceso gjecutivo que se Surte contra Lisa,
‘S.A.-,‘ en el referido Tribtinal de Circuito; puesto que aseguréo mucho antes las
resultas en'es£e proceso ordinario en reconvencion, para garantizar ‘el tr_émité de
ejecucion de sentencia en €ste Tribunal en primer lugar, sumado a ello, el embargo
decretado en el proceso ejecut'ivoA del Juzgado Duodécimo propuesto por la
sociedad BDT INVESTMENT INC., contra LISA, S.A., su cuantia es muy
_ superior al crédito de VILLAMOREY, S'A". por lo que, teniendo prelacion
Villamorey, S.A., frente a BDT INVESTMENT INC., persona juridica. que
demanda a LISA, S.A., sus derechos no se ven atectados con la prelacion que
tiene VILLAMOREY S.A., contra LISA, S.A., teniendo la suscrita que coniunicar
«s gl Juz’gado Duodécimo del Circuito de lo Civil, la modificacién que tiene que
efectuar el Juez en aquel Tribunal para la satisfaccion del millonario crédito para

satisfacer obligaciones coritra LISA, S.A.
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Lo'anterior conduce a ésta juzgadora, a ordenar a VILLAMOREY, S.A., que

de las symas-que retiene secuestrado en cualquier parte.del mundo con. los .
dividendos que pertenecen a LISA, S.A., se cobre el monto de la ejecucion como
‘ pégo de su pretension en reconvencién al igual. que debemos emitit, l%is ordenes
corréspondientes para finalizar éon el tramite de ejecucion de sentencia, 'y se

procegda el archivo del expédiente‘

En consecuencm la que suscribe JUEZ UNDECIMA DEL CIRCUITO DE

LO CIVIL DEL PRIMER CIRC UITO JUDICIAL DE PANAMA administrando
- justicia en nombre de 1a Repubhca y por autoridad de la Ley, en el tramrte de
ejecucion de la Sentencia N°.42 de 11 de julio de 2008, modificada por el Pr1mer
Tribunal Superior de Justicia del Distrito de Panama, mediante Sentencia de 28 de
agosto Qe 2012, que-cursa por su tramite de ejecucion dentro de la demanda de

reconvenciéon promovida por VILLAMOREY contra LISA. S.A., Niega la

. solicitud " de remate, formulada por la firma forense GALINDO, ARIAS &

LOPEZ, apoderados judiciales de la parte ejecutante en reconvencion, para la
ejecugion ‘de los Certificados de Acciones de las sociedades enlistadas e:'} la

actuacion dictada mediante Auto N°.1723-16 de 7 de septiembre de 2016.

.' LI 0

- Ordena, qﬁe de los dividendos de las acciones pertenecientes a LISA. S.A.,
y que retiene '\_/ILLAMOREY, 54 En Guétemala o en cualquier parte del mundo,
Lisa, S.A., y genere activos liquidos por su participacion a_cci'onaria, .s'ea
cancelado el pago dela éjecucig’)n de sentencia, dictada mediante Auto N°:1723-
16 de 7 de septiembre de 2016, cuyo monto asciende,a OCHOCIENTOS ;
NOVEﬁTA Y CUATRO MIL SETECIENTOS DIECIOCHO BALBOAS

; (B/.894.718.00), producto del reconocimiento de la demanda de reconvencion.

,Ordena, comunicar al JUZGADO DUODECIMO DEL PRIMER
CIRCUIYO JUDICIAL DE PANAMA, que en este proceso de ejecuc'ién no
: reporté saldo insoluto que deba ser puesto a su disposicion dentro del proceso

ejécu‘tivo propuestb por BDT INVESTMENT INC., contra LISA, S.A.

Téngase a la firma QUIROZ GOVEA ABOGADOS como nuevos
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apoderados judiciales -de” la sociedad LISA. S.A., en los términos del poder

conferido. :
"Fundamento Legal: Aurticulo 17 y 32 de la Constitucion; Articulo 1° del

. Codigo de Comercio; Articulos: 1043, 1662 y demas concordantes del del Codigo

5

A CEDENO SUIRA

Civil; Articulo 1259 del Codigo Judicial.

[}
. Notifiquese, Comuniquese y Archivese

® > N
-~ La Juez,

Secretaria Judicial

[}
s
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C:-R?”}p- que para notificar a las partes a :
resolucion que precede, se ha Fijado Edicto ( 095 .
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REI?UBLICA DE PANAMA
ORGANO JUDICIAL

Ia Suscrita Secretaria General de la Corte Suprema de Justicia, en uso

de sus facultades legales

CERTIFICA:

Que la firma que antecede expresiva del nombre de la Licenciada
RAQUEL GUZMAN, quien actiia en calidad de Secretaria Judicial del
Juzgado Undécimo de Circuito Civil del Primer Circuito Judicial de Panama,

es auténtica.

Panama, 7 de diciembre de 2018.

WL

LICDA. YANIXSAY. YUEN
Secretaria General
Corte Suprema de Justicia de Panama. -
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