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BETWEEN:
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Applicant
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VANDYK-THE BUCKINGHAM NORTH - GRAND CENTRAL LIMITED and
JOHN VANDYK
Respondents

IN THE MATTER OF AN APPLICATION UNDER SUBSECTION 243(1) OF THE
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NOTICE OF MOTION
(Motion for APS Relief and DRP Approval Order)

KSV Restructuring Inc., in its capacity as Receiver, will make a Motion to a Judge
presiding over the Commercial List on Friday, February 21, 2025 at 10:00 a.m., or as soon after

that time as the Motion can be heard.
PROPOSED METHOD OF HEARING: The Motion is to be heard
[ ] In writing under subrule 37.12.1(1) because it is;
[ ] In writing as an opposed motion under subrule 37.12.1(4);
[ ] In person;
[ ] By telephone conference;

[X] By video conference.
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at the following location

https://ca0lweb.zoom.us/1/67927063702?pwd=c1Z2eFN3NXBINOxOKO0lYSWtCL2ZB
Z.z09%success

THE MOTION IS FOR

I. An Order (the “APS Relief and DRP Approval Order”), substantially in the form of the

draft order included in the Motion Record, among other things:

(a) abridging the time for, and validating service of, this Notice of Motion and
supporting materials such that the motion is properly returnable on February 21,

2025 and dispensing with further service thereof;

(b) expanding the scope of “Property” subject to the receivership to include the South

Unit APSs (defined below);

(©) authorizing and directing the Receiver to terminate and disclaim the Unit APSs

(defined below);

(d) approving the Deposit Return Protocol (defined below); and

2. Such further and other Relief as to this Honourable Court may seem just.

THE GROUNDS FOR THE MOTION ARE

Background

I. Pursuant to an order of the Ontario Superior Court of Justice (Commercial List) (the
“Court”) made on January 18, 2024 (the “Receivership Order”), KSV Restructuring Inc.

(“KSV”) was appointed receiver and manager (in such capacity, the “Receiver”) pursuant to


https://ca01web.zoom.us/j/67927063702?pwd=c1Z2eFN3NXB1N0xOK0lYSWtCL2ZBZz09#success
https://ca01web.zoom.us/j/67927063702?pwd=c1Z2eFN3NXB1N0xOK0lYSWtCL2ZBZz09#success
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subsection 243(1) of the Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3, as amended (“BIA”)

and section 101 of the Courts of Justice Act, R.S.0. 1990, c. C.30, as amended (“CJA”), without
security, of the real property legally described in Schedule “A” to the Receivership Order (the
“Real Property”) and all of the present and future assets, undertakings and personal property of
Vandyk-The Buckingham North — Grand Central Limited (“Buckingham North) and John
Vandyk located at, related to, used in connection with or arising from or out of the Real Property
or which is necessary to the use and operation of the Real Property, including the proceeds

therefrom (collectively, the “Property”);

2. Buckingham North is part of a broader group of development companies (collectively, the
“Vandyk Group”), which is a real estate developer headquartered in Mississauga, Ontario. The
Vandyk Group mainly develops low, mid and high-rise residential projects in the Greater Toronto

Area;

3. Buckingham North is a single-purpose real estate development company that owns the real
property located at 23 Buckingham Street, Etobicoke, Ontario (i.e., the Real Property), on which
it was developing a residential condominium project consisting of three towers on one podium
with approximately 748 residential units, a commercial space area, and five levels of underground

parkade (the “Project”);

4. The Receiver understands that 686 of 748 units in the Project had been pre-sold as at the
date of the Receivership Order, of which approximately 355 units had been pre-sold by

Buckingham North and 331 units had been pre-sold by Buckingham South (defined below);

5. On March 8, 2024, the Court issued an order approving a sale process for the Property and

the property of certain other entities within the Vandyk Group (the “Sale Process Order”). The
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Receiver has carried out the Sale Process for the Property in accordance with the Sale Process

Order;

6. Six parties submitted bids at the bid deadline of May 7, 2024, certain of which the Receiver
engaged with to determine whether a viable transaction could be identified. Ultimately, the
Receiver, in consultation with MCAP Financial Corporation (“MCAP”), determined that none of
the bids were acceptable, taking into account, among other things, the value of comparable
properties and the anticipated recoveries for applicable stakeholders that may result from such

transactions. As of the date of this Motion Record, the Property remains listed for sale;
Termination of the Unit APSs

7. Buckingham North and Vandyk-The Buckingham South — Grand Central Limited
(“Buckingham South”) are both wholly owned subsidiaries of Vandyk Properties Incorporated.
Buckingham South is the vendor under home buyers’ (“Home Buyers”) pre-sale condominium
unit purchase agreements with respect to one of the three towers in the Project (the “South Unit
APSs” and together with the pre-sale condominium unit purchase agreements executed by
Buckingham North, the “Unit APSs”). Buckingham North is the registered owner of the Real
Property, and Buckingham South’s only assets are the South Unit APSs and deposits provided in
connection therewith. The Receiver understands that Buckingham South was incorporated for the
sole purpose of entering into the South Unit APSs with respect to the Project and does not carry

on any other business;

8. The Receiver, in consultation with JLL, is of the view that it is extremely unlikely that any
future acquiror of the Real Property will assume the Unit APSs given that, among other things: (i)

virtually all of the deposits paid under the Unit APSs have been released and spent, and (ii) the
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Unit APSs have outside dates in 2028 and 2029, which the Receiver understands is earlier than the

current potential completion date for the Project;

0. If the Unit APSs are not terminated pursuant to the proposed APS Relief and DRP
Approval Order, counterparties may not have the ability to terminate their Unit APSs until 2028
or 2029, as applicable. Should the proposed APS Relief and DRP Approval Order be granted,
termination of the Unit APSs would occur in the near term with a view to enabling deposit claims

to be facilitated promptly thereafter;

10. Given the uncertainty surrounding when a potential transaction for the Project will
materialize, coupled with the Receiver’s view that the ultimate termination of the Unit APSs in the
future is near certain, this relief is necessary in order to avoid a significant delay in getting deposit
refunds to Home Buyers, the majority of whom entered into the Unit APSs in 2021. The Receiver
has also received a number of inquiries from Home Buyers that have expressed a desire to have

their agreements terminated and their deposits returned;

11. The Receiver has confirmed that the form of Unit APS for the Project provides that: (i) the
purchaser thereunder subordinates and postpones their agreement to any mortgages arranged by
the vendor thereunder and to any advances under such mortgages; and (ii) the purchaser covenants
not to register the agreement or notice thereof on title to the Real Property. No Unit APSs are

registered on title to the Real Property;
12. MCAP, Buckingham North’s senior-secured mortgagee, is supportive of this relief;

13. Aviva Insurance Company of Canada (“Aviva”), being the deposit insurer for the Project,

is supportive of the relief. The termination of the Unit APSs would crystallize its obligation to
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refund deposits and the amount of interest that would ultimately be payable pursuant to the excess
deposit insurance policy. Aviva is the beneficiary of a second-ranking mortgage on the Real

Property;

14. As of the date of this Motion Record, the Receiver has not received any communication

from Home Buyers opposing the proposed relief;
Deposit Return Protocol

15. In anticipation of the potential termination of the Unit APSs pursuant to the proposed APS
Relief and DRP Approval Order, the Receiver, Tarion Warranty Corporation and Aviva have
developed the deposit return protocol attached as Appendix “B” to the Receiver’s report filed for

this motion (the “Deposit Return Protocol”);

16. The Deposit Return Protocol is intended to facilitate the return of deposits and includes
terms that are substantially the same as other deposit return protocols that the Court has approved
in similar situations. If approved by the Court, the Receiver intends to carry out the Deposit Return

Protocol following the termination of the Unit APSs;
Other Grounds

17. The provisions of the BIA, section 101 of the CJA, and the inherent and equitable

jurisdiction of this Court;

18. Rules 2.03, 3.02 and 37 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as

amended; and

19. Such further and other grounds as the lawyers may advise.
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion:

1.

2.

permit.

The First Report of the Receiver dated February 13, 2025; and

Such further and other evidence as the lawyers may advise and this Honourable Court may
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Court File No. CV-23-00710573-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE ) FRIDAY, THE 2157
)
JUSTICE STEELE ) DAY OF FEBRUARY, 2025
BETWEEN:

MCAP FINANCIAL CORPORATION
Applicant
-and -
VANDYK-THE BUCKINGHAM NORTH-GRAND CENTRAL LIMITED and

JOHN VANDYK
Respondents

APPLICATION UNDER SECTION 243(1) OF THE BANKRUPTCY AND
INSOLVENCY ACT, R.S.C., 1985, C. B-3, AS AMENDED; SECTION 101 OF THE
COURTS OF JUSTICE ACT, R.S.0 1990, C .C.43, AS AMENDED

PURCHASE AGREEMENT RELIEF AND DEPOSIT RETURN PROTOCOL
APPROVAL ORDER

THIS MOTION, made by KSV Restructuring Inc. in its capacity as receiver and manager
pursuant to section 243 of the Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3, as amended
(the “BIA”) and section 101 of the Courts of Justice Act, R.S.0. 1990, c. C.43, as amended, without
security, of the real property (the “Real Property”) legally described in Schedule “A” to the Order
(Appointing Receiver) of this Court dated January 18, 2024 in the within proceeding (the
“Receivership Order”) and all of the present and future assets, undertakings and personal
property of Vandyk-The Buckingham North-Grand Central Limited (“Buckingham North) and

John Vandyk located at, related to, used in connection with or arising from or out of the Real
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Property or which is necessary to the use and oper ation of the Real Property, including all proceeds
therefrom (in such capacity, the “Receiver”) for an order, inter alia: (i) expanding the meaning of
Property (as defined in the Receivership Order) to include the Buckingham South Pre-Sale APSs
(as defined below); (ii) authorizing and directing the Receiver to terminate and disclaim all Pre-

Sale APSs (as defined below); and (iii) approving a deposit return protocol, was heard this day by

judicial videoconference via Zoom in Toronto, Ontario.

ON READING the Notice of Motion of the Receiver and the Report of the Receiver dated
February 13, 2025 (the “Receiver’s Report”), and on hearing the submissions of counsel for
the Receiver and such other parties as were present, no one appearing for any other party
although duly served as appears from the affidavit of service of Marleigh Dick affirmed February

®, 2025,
SERVICE AND DEFINITIONS

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the Motion
Record is hereby abridged and validated such that this Motion is properly returnable today and

hereby dispenses with further service hereof.

2. THIS COURT ORDERS that capitalized terms used in this Order and not otherwise

defined herein shall have the meanings ascribed to them in the Receiver’s Report.
BUCKINGHAM PRE-SALE PURCHASE AGREEMENTS

3. THIS COURT ORDERS that the definition of Property in the Receivership Order is

hereby amended to include all agreements of purchase and sale executed by Vandyk-The
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Buckingham South-Grand Central Limited (“Buckingham South”) with respect to the Real

Property (collectively, the “Buckingham South Pre-Sale APSs”).

4. THIS COURT ORDERS that the Receiver is authorized and directed to terminate and
disclaim: (i) any and all agreements of purchase and sale executed by Buckingham North with
respect to the Real Property (collectively, the “Buckingham North Pre-Sale APSs” and, together
with the Buckingham South Pre-Sale APSs, the “Pre-Sale APSs™); and (ii) any and all
Buckingham South Pre-Sale APSs, following which such Pre-Sale APSs shall cease to be a
continuing obligation effective against the Real Property or binding on Buckingham North or

Buckingham South.

5. THIS COURT ORDERS that the style of cause in the within proceedings be and is hereby

amended as follows:

MCAP FINANCIAL CORPORATION
Applicant
-and -
VANDYK-THE BUCKINGHAM NORTH-GRAND CENTRAL LIMITED,
JOHN VANDYK and VANDYK - THE BUCKINGHAM SOUTH — GRAND CENTRAL

LIMITED
Respondents

NO EXERCISE OF RIGHTS OR REMEDIES

6. THIS COURT ORDERS that all rights and remedies against Buckingham South are
hereby stayed and suspended except with the written consent of the Receiver or leave of this Court,
provided however that this stay and suspension does not apply in respect of any “eligible financial

contract” as defined in the BIA, and further provided that nothing in this paragraph shall: (i)



23
-4

empower Buckingham South to carry on any business which it is not lawfully entitled to carry on,
(i1) exempt Buckingham South from compliance with statutory or regulatory provisions relating
to health, safety or the environment, (iii) prevent the filing of any registration to preserve or perfect

a security interest, or (iv) prevent the registration of a claim for a lien.
DEPOSIT RETURN PROTOCOL

7. THIS COURT ORDERS that the Deposit Return Protocol is hereby approved. The
Receiver is hereby authorized and directed to implement the Deposit Return Protocol in
conjunction with Aviva and Tarion, on the terms set forth therein. Notwithstanding the foregoing,
the Receiver may, from time to time, make minor changes to the Deposit Return Protocol
(including the forms attached thereto), in its sole discretion, as may be necessary or desirable,

subject to the consent of Aviva and Tarion.

8. THIS COURT ORDERS that the Receiver and its affiliates, partners, directors, officers,
employees, legal advisors, representatives, agents and controlling persons shall have no liability
with respect to any and all losses, claims, damages or liabilities of any nature or kind to any person
in connection with or as a result of the Deposit Return Protocol, except to the extent of losses,
claims, damages or liabilities that arise or result from the gross negligence or wilful misconduct
of the Receiver in performing its obligations under the Deposit Return Protocol, as determined by

this Court in a final order that is not subject to appeal or other review.

0. THIS COURT ORDERS that, in conducting the Deposit Return Protocol, the Receiver
shall have all of the benefits and protections granted to it under the BIA and any other Order of

this Court in the within proceeding.
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GENERAL

10. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in any other foreign jurisdiction
to give effect to this Order and to assist the Receiver and its agents in carrying out the terms of this
Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested
to make such orders and to provide such assistance to the Receiver, as an officer of this Court, as
may be necessary or desirable to give effect to this Order or to assist the Receiver and its agents in

carrying out the terms of this Order.

11. THIS COURT ORDERS that this Order and all of its provisions are effective as of
12:01a.m. Toronto Time on the date of this Order and are enforceable without the need for entry

and filing.

(Signature of judge, officer or registrar)
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