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ENDORSEMENT OF JUSTICE STEELE:

1.

The Receiver seeks an order extending the receivership order to cover Buckingham South and the South
Unit APSs, authorizing the Receiver to terminate and disclaim the Unit APSs, including the South Unit
APSs, and approving a proposed “Deposit Return Protocol” (attached as Appendix “B” to the Receiver’s
First Report).

No one opposes the relief sought.

Background

The receivership order in respect of certain real property (the “Real Property”) and all the assets of
Vandyk-The Buckingham North — Grand Central Limited (“Buckingham North”) was made by this
court on or about January 18, 2024.

Buckingham North was engaged in developing a multi-tower residential condominium project on the
Real Property. A number of parties have entered into pre-sale condominium purchase agreements
(“Unit APSs”) with either Buckingham North or Buckingham South and have provided deposits. As of
the date of the receivership order 686 of the 748 units had been pre-sold.

Subsequently, a sale process order was made on or about March 8, 2024. The Receiver carried out the
sale process and ultimately determined, in consultation with the first secured lender MCAP, that none of
the bids were acceptable. None of the bids provided for the assumption of the homebuyer pre-sale
APSs.

The Receiver is of the view that it is very unlikely that any future acquiror of the Real Property will
assume the Unit APSs.

Both Buckingham North and Buckingham South are wholly owned subsidiaries of Vandyk Properties
Incorporated. Buckingham South was incorporated for the sole purpose of entering into the South Unit
APSs, and its only assets are the South Unit APSs, and the deposits provided in connection with these
units.

Virtually all of the deposits (approximately $71 million) that have been made have been released and
spent.

Analysis
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10.

11.

12.

13.

14.

15.

Should Buckingham South be added as a Respondent and the South Unit APSs added as the “Property ”
subject to the Receivership Order?

Under s. 234(1) of the Bankruptcy and Insolvency Act and s. 101 of the Courts of Justice Act the court
may appoint a receiver where it is “just or convenient” to do so.

As noted by the Receiver, the court may appoint a receiver over a company which is intricately involved
with companies already subject to an existing receivership proceeding: WestLB, Toronto Branch v.
Rosseau Resort Developments Inc., 2009 CanLIl 33120 (ONSC) at para. 37.

| am satisfied that it is just and convenient to extend the Receivership Order to cover Buckingham South
and the South Unit APSs. Among other things, Buckingham South is intricately involved in the Project
and owes obligations under the South Unit APSs, which it cannot fulfil on its own (because it does not
own the Real Property on which the Project was to be constructed). As noted by the Receiver, if
Buckingham South is not added to the Receivership, home buyers under the South Unit APSs will be
stranded in agreements incapable of performance and will not be able to benefit from the accelerated
deposit return process proposed by the Receiver.

Should the Receiver be authorized to terminate and disclaim the Unit APSs?

As noted by the Receiver, the court may direct a receiver to disclaim pre-sale homebuyer agreements in
the context of real property receiverships: KingSett Mortgage Corp. v. Vandyk-Uptown Limited et al.,
2024 ONSC 6205, at para. 24.

The Receiver notes at para. 3.04 of its First Report that it has received numerous inquiries from home
buyers that have expressed their desire to have their agreements terminated and deposits returned.

The criteria for the court to consider in determining whether to authorize such disclaimers were set out
in Forjay Management Ltd. v. 0981478 B.C. Ltd., 2018 BCSC 527 at para. 44:

a. What are the respective legal priority positions as between the competing interests?

b. Would a disclaimer enhance the value of the assets? If so, would a failure to disclaim the
contract amount to a preference in favour of one party?

c. If apreference would arise, has the party seeking to avoid a disclaimer and complete the contract
established that the equities support that result rather than a disclaimer?

| agree with the Receiver that the Forjay criteria are met in this case for the reasons set out at paras. 22-
25 of the Receiver’s factum. The mortgages registered against the Real Property constitute senior
charges and rank in priority over the Unit APSs (which are not registered on title). Further, each of the
Unit APSs provides that the purchaser subordinates and postpones their agreement to any mortgages
arranged by Buckingham and to any advances under such mortgages. The proposed disclaimers are in
the interests of all stakeholders, including the home buyers. MCAP and Aviva are both supportive of
the requested relief. For the homebuyers, the disclaimers will facilitate the refund of the deposits and
will crystallize the amount ultimately payable under the deposit insurance policy. The disclaimers will
permit the home buyers to be refunded their deposits prior to the outside dates (2028 or 2029) and
without having to wait for a future transaction that would likely result in a disclaimer in any event. As
noted by the Receiver, the deposits paid by the home buyers are fully insured by Tarion Warranty
Corporation and/or excess condominium deposit insurance provided by Aviva. Following the
disclaimer, the deposits will be returned to the home buyers in a timely manner further to the proposed
Deposit Return Protocol.
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19.

20.

Should the Deposit Return Protocol be approved?

The Receiver, Tarion and Aviva have developed a proposed Deposit Return Protocol to facilitate the
return of deposits to home buyers.

The Deposit Return Protocol is attached to the Receiver’s First Report as Appendix “B”.

As noted by the Receiver, protocols to return deposits paid by counterparties to terminated pre-sale
purchase agreements are common in real estate insolvencies and are frequently approved by this Court.
The Receiver cites numerous examples at footnote 22 of its factum.

As noted in para. 4.02 of the Receiver’s First Report, the requested Deposit Return Protocol contains
terms that are substantially the same as those approved in other deposit return protocols used in similar
situations.

Order attached.
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