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PART I - NATURE OF THE MOTION

I. On November 14, 2023, the Ontario Superior Court of Justice (Commercial List) (the
“Court”) issued an order (the “Receivership Order”) as most recently amended on October 16,
2025, appointing KSV Restructuring Inc. (“KSV”) as the receiver and manager (in such capacity,
the “Receiver”) of certain real property (the “Real Property”) and all present and future assets,
undertakings and personal property of Vandyk — Uptowns Limited (“Uptowns”), along with
certain other Vandyk entities (collectively with Uptowns, the “Debtors”) located at, related to,
used in connection with or arising from or out of the Real Property, or which is necessary to the

use and operation of the Real Property (collectively with the Real Property, the “Property”).

2. Each of the Debtors is a single-purpose real estate development company that owns a
specific project that it is developing on its respective Real Property (the “Subject Projects™),
including the Uptowns Project (as defined below). The Receivership Order has amended, restated,
and supplemented several times to facilitate the construction of the Subject Projects within the

receivership proceedings.

3. On October 15, 2024, in order to facilitate the construction of the Uptowns Project, the
Court granted the “APS Amendment Order,” which, among other things: (i) established a process
for seeking amendments (the “APS Amendments”) to pre-sale agreements executed with respect
to the Uptowns Project (each, an “Uptowns APS”), pursuant to which the outside dates under the
Uptowns APSs (the “Outside Occupancy Dates”) would be extended, and, in certain cases, the
purchase prices would be increased; and (ii) authorized and directed the Receiver to terminate and
disclaim any and all Uptowns APSs for which an APS Amendment was not executed within 30
days after the APS Amendment was sent to the applicable counterparty or such later date as

determined by the Receiver (the “Amendment Deadline”).



-0

4. Since the granting of the APS Amendment Order, the Receiver has distributed APS
Amendments with respect to all but 31 Uptowns APSs, each of which has an Outside Occupancy
Date of March 13, 2026 (the “Remaining APSs”). If a unit is not delivered by the Outside
Occupancy Date, as set out in the applicable Uptowns APS, the purchaser has 30 days to terminate

their Uptowns APS (the “Termination Period”).

5. While construction of the Subject Projects is ongoing, the Receiver ultimately determined
that it was in the best interest of stakeholders for the Subject Projects to be marketed for sale. On
January 15, 2026, the Court therefore granted the “Sale Process Order,” which approved among
other things, a sale process (the “Sale Process”) and a Stalking Horse Agreement of Purchase and
Sale (the “Stalking Horse APS”) between the Receiver and KingSett Mortgage Corporation
(“KingSett”). The Stalking Horse APS was recently determined to be the “Successful Bid”

pursuant to the Sale Process.

6. The relief contained in the APS Amendment Order was sought with a view to positioning
the Uptowns Project to obtain full construction financing, which generally requires a minimum
level of pre-sales at “market prices,” along with achievable outside dates. As construction of the
Uptowns Project within these receivership proceedings is no longer envisioned, the underlying
rationale of the APS Amendment Order is no longer applicable, and the Receiver seeks an order
(the “Amendment Relief Order”) granting relief from the APS Amendment Order with respect

to the remaining Uptowns APSs.

7. The requested relief is appropriate in the circumstances and should be approved. The APS
Amendment Order no longer serves its intended purpose, and the requested relief will provide
KingSett, in its capacity as purchaser, with an opportunity to negotiate amendments to the

Remaining APSs without the requirement for automatic termination prescribed by the APS



_3-

Amendment Order. Further, the requested relief will in no way prejudice the counterparties to the
Remaining APSs, who will remain free both to negotiate with KingSett, and to terminate their

Uptown APSs during the Termination Period.

PART II - SUMMARY OF FACTS

8. The facts are more fully set out in the Tenth Report of the Receiver.

A. The Vandyk Group and the Uptowns Project

(a) The Vandyk Group

9. The Debtors are part of a broader group of development companies known as the “Vandyk
Group”. The Vandyk Group mainly develops low, mid and high-rise residential projects in the
Greater Toronto Area. Each of the Debtors is a single-purpose real estate development company
that owns a specific development project on its respective Real Property, all of which are located

in the Greater Toronto Area.?

(b) The Uptowns Project

10.  Uptowns owns the real property located at 10302 Heart Lake Road, Brampton, Ontario,
where it is developing a residential project consisting of approximately 342 stacked townhomes
(the “Uptowns Project”). The Receiver understands that approximately 329 of these units were

pre-sold prior the commencement of the receivership proceedings.’

' Tenth Report of the Receiver dated March 4, 2026 [Tenth Report]. Capitalized terms not otherwise defined have
the same meaning as in the Tenth Report. Dollar amounts are given in Canadian dollars unless otherwise specified.

2 Tenth Report at paras. 2.0.1-2.0.2.

Tenth Report at para. 3.1.1.
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11. Earlier in these receivership proceedings, the Receiver, following consultations with key
stakeholders, determined that completing the Uptowns Project within these receivership
proceedings would maximize potential benefits and returns to stakeholders. To facilitate
completion, the Receiver obtained a construction financing facility from KingSett in the amount
of up to $60,000,0000 (the “Uptowns Construction Facility”), which was intended to provide
sufficient funding to deal with urgent, near-term construction and further develop the Uptowns

Project, with a view to ultimately obtaining full construction financing.*

12. It was anticipated that an additional $120,550,000 of financing would be required to
complete the Uptowns Project; however, in the Receiver’s view, it was unlikely that another lender
would be willing to provide further construction financing, as the Uptowns APSs had near term
Outside Occupancy Dates. This effectively precluded the possibility of obtaining full construction
financing, as financing could not be obtained on the basis of the terminable Uptowns APSs, and

the underlying units could not be sold while the Uptowns APSs remained in place.’

13. In addition to the near-term Outside Occupancy Dates, the Receiver was of the view that
287 out of the 329 Uptowns APSs contemplated a purchase price which was significantly below
market values at the time. Based on a project pro-forma prepared by the Uptowns Project

construction manager (which factored in projected revenue in respect of the then-existing purchase

4 Tenth Report at paras. 3.1.2-3.1.3, 3.1.5 On September 25, 2024, the Court amended the Receivership Order to
provide the Receiver with necessary approvals to continue construction of the Uptowns Project, including
approval of the Uptowns Construction Facility. The Uptowns Construction Facility was subsequently amended
to allow for an amount up to $100,000,000 pursuant to an Order dated July 4, 2025.

Tenth Report at para. 3.1.4.
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prices and a construction budget prepared by a third-party cost consultant), the Uptowns Project

was projected to have a deficit of approximately $57.3 million.¢

14. Therefore, the Receiver sought and obtained the APS Amendment Order on October 15,
2024, in order to address both the near-term Outside Occupancy Dates and the below-market
purchase prices. The APS Amendment Order granted the Receiver authority to negotiate and enter
into APS Amendments, and directed the Receiver to terminate and disclaim any Uptowns APSs
for which an APS Amendment was not executed by the Amendment Deadline. The APS
Amendments, among other things, would: (i) extend the Outside Occupancy Date to October 1,
2027; and (i1) increase the purchase prices for the 287 of 329 Uptowns APSs that were under

market value up to a Court-approved maximum increase per pre-sold unit.’

15. Thereafter, while construction was ongoing, the Receiver, in consultation with certain
stakeholders, ultimately determined that the Subject Projects, including the Uptowns Project,
should be marketed for sale, as doing so would offer an opportunity to improve recoveries,
facilitate expedited payment of certain priority claims and preserve certain pre-sale homebuyer
agreements with respect to the Subject Projects. As a result, the Receiver sought and obtained the
Sale Process Order on January 15, 2026, which approved both the Sale Process and the Stalking

Horse APS.®

Tenth Report at para. 3.1.7. The Receiver’s conclusions regarding the purchase prices were based on the
Receiver’s review of pre-sale launch prices and resale prices of recent comparable stacked townhome
developments in the Greater Toronto Area.

Tenth Report at para. 3.1.8. See KingSett Mortgage Corporation and Dorr Capital Corporation v. Vandyk —
Uptowns Limited et al., (October 15, 2024), Ont S.C.J. [Commercial List], Court File No. CV-23- 00709180-
00CL (Ancillary Relief Order).

Tenth Report at para. 1.1.5. The reasons of the Receiver for seeking the Sale Process Order are described in detail
in the Ninth Report of the Receiver dated December 29, 2025.


https://www.ksvadvisory.com/docs/default-source/insolvency-case-documents/vandyk/receivership-proceedings/kingsett-mortgage-corporation-and-dorr-capital-corporation-v-vandyk---uptowns-limited-et-al/court-orders/ancillary-relief-order-dated-october-15-2024.pdf?sfvrsn=fe356ee3_1
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16. The Stalking Horse was recently deemed to be the “Successful Bid” pursuant to the Sale
Process, as no letters of intent were delivered by the March 2, 2026 deadline for submitting letters
of intent under the Sale Process. The Receiver is in the process of preparing motion materials for

a vesting order with respect to the Stalking Horse APS.”

B. Update Regarding the Uptowns APSs

17. Since the granting of the APS Amendment Order, the Receiver has been preparing and
distributing APS Amendments in batches, and APS Amendments have been distributed with
respect of all but the Remaining APSs (which constitute 31 total Uptowns APSs). As set out above,
the APS Amendments with respect to the Remaining APSs contemplate only the extension of the
Outside Occupancy Date from March 13, 2026 to October 1, 2027, and do not contemplate an

increase to the purchase price.'°

18. Pursuant to the APS Amendment Order, the Receiver is authorized and directed to
terminate and disclaim any and all Uptowns APSs for which an APS Amendment is not executed
on or prior to the Amendment Deadline. Following discussions with the Receiver, on February 27,
2026, KingSett’s counsel delivered a letter to the Receiver’s counsel, requesting, in its capacity as
stalking horse bidder and creditor, that the Receiver seek the relief now proposed in the

Amendment Relief Order. !

PART III - THE ISSUES AND THE LAW

19. This Factum addresses whether the Amendment Relief Order should be granted.

9 Tenth Report at para. 1.1.6.

10" Tenth Report at paras. 3.2.1-3.2.2.

' Tenth Report at paras. 3.2.3-3.2.4. The letter sent by KingSett is attached to the Tenth Report as Appendix “B”.
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A. The Court Has Jurisdiction to Grant the Amendment Relief Order

20. The Court has the jurisdiction to grant the Amendment Relief Order, both under the

Bankruptcy and Insolvency Act (the “BIA”) and pursuant to its own inherent jurisdiction.

21. The purpose of receivership proceedings is to “enhance and facilitate the preservation and
realization of the assets for the benefit of creditors,” a purpose which is generally achieved through
the liquidation of the debtors’ assets.!? In service of these objectives, s. 243(1) of the BIA
authorizes the Court to appoint a receiver to, among other things, “exercise any control that the
court considers advisable over that property and over the insolvent person’s or bankrupt’s
business,” and further to “take any other action that the court considers advisable.” The Supreme
Court has held that the very expansive wording of this section gives the courts “the broadest

possible mandate in insolvency proceedings to enable them to react to any circumstances that may

arise in relation to court ordered receiverships.”!?

22. Further, s. 183(1)(a) provides the Court “with such jurisdiction at law and in equity as will
enable them to exercise original, auxiliary and ancillary jurisdiction in bankruptcy and in other
proceedings authorized by this Act.” Section 183(1)(a) preserves the Court’s inherent jurisdiction,
which may be exercised where: (i) the BIA is silent or does not deal with a matter exhaustively;
and (i1) after a weighing of competing interests, the benefits of the relief outweigh the prejudice to

those affected.!* Courts have emphasized that inherent jurisdiction should be exercised in a

Third Eye Capital Corporation v. Ressources Dianor Inc./Dianor Resources Inc., 2019 ONCA 508 at para. 73.

13" Peace River Hydro Partners v. Petrowest Corp., 2022 SCC 41 at para. 148, citing DGDP-BC Holdings Ltd v.
Third Eye Capital Corporation, 2021 ABCA 226 at para. 20.

14 Residential Warranty Co. of Canada Inc. (Re), 2006 ABQB 236 at paras. 25-26 [Residential Warranty); Creative
Wealth Media Finance Corp. et al. (Re), 2025 ONSC 4326 at paras. 8-9.


https://canlii.ca/t/j12dh
https://www.canlii.org/en/ca/scc/doc/2022/2022scc41/2022scc41.html
https://www.canlii.org/en/ab/abca/doc/2021/2021abca226/2021abca226.html
https://www.canlii.org/en/ab/abqb/doc/2006/2006abqb236/2006abqb236.html
https://www.canlii.org/en/on/onsc/doc/2025/2025onsc4326/2025onsc4326.html
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practical manner, which facilitates the objectives of the BIA and avoids unhelpful “strictly

legalistic” approaches.'®

23. Finally, s. 187(5) of the BIA authorizes a court to “review, rescind or vary any order made
by it under its bankruptcy jurisdiction.” This jurisdiction has been analogized to the “comeback™
clauses typically present in receivership orders and initial orders granted under the CCAA, which
permit interested parties to return to apply to the court to vary or amend the order in question.
Relief of this type is available where circumstances change and as a means of sorting out issues
that arise during a restructuring proceeding.'¢ The availability of such relief recognizes the fact
that a receivership, like other insolvency proceedings, is “not a static thing;” rather, parties,
including the receiver, are expected to and routinely do return to court to seek further instructions
or amendments, ! so long as those amendments do not prejudice any parties that bona fide relied

on the order.!®

B. The Amendment Relief Order is Reasonable in the Circumstances

24. The Receiver submits that the requested relief is fair and reasonable in the circumstances.

25. As discussed above, the relief granted in the APS Amendment Order was designed to
facilitate the construction of the Uptowns Project within the receivership proceedings, and to
position the Uptowns Project to receive full construction financing (which would not have been

available without a minimum level of 60-75% “market” priced pre-sales, along with achievable

Residential Warranty, at para. 27.

16 See, e.g., 2615333 Ontario Inc. v. Central Park Ajax Developments Phase I Inc. et al, 2024 ONSC 1484 at para.
38 [Central Park); Ontario Securities Commission v. Traders Global Group Inc. 2025 ONSC 4510 at para. 32.

17" DBDC Spadina Ltd. v. Walton, 2013 ONSC 8036 at paras. 6-7.

18 Central Park, at para. 42.


https://www.canlii.org/en/on/onsc/doc/2024/2024onsc1484/2024onsc1484.html
https://www.canlii.org/en/on/onsc/doc/2025/2025onsc4510/2025onsc4510.html
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc8036/2013onsc8036.html
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outside dates). In this context, the requirement to terminate the Uptown APSs at the Amendment
Deadline was needed to ensure that units could be resold in the near-term if counterparties did not
execute an APS Amendment, as such sales were required to achieve the pre-sale threshold that

would unlock the availability of full construction financing. '’

26. Given that the Uptowns Project will no longer be constructed within the receivership
proceedings, this rationale — i.e., the need for construction financing — no longer applies, and the
automatic termination contemplated by the APS Amendment Order no longer serves any rational
purpose or furthers the underlying goals of the receivership proceedings. By preventing automatic
termination, the Amendment Relief Order will provide KingSett, which wishes the preserve the
Remaining APSs, with a free and unobstructed opportunity to negotiate amendments with its

counterparties under the Remaining APSs.?’

27. Furthermore, no prejudice of any type will result from the granting of the Amendment
Relief Order. As it currently stands, the APS Amendment Order effectively results in mandatory
termination at the Amendment Deadline in circumstances where the counterparties to the
Remaining APSs may not yet have had sufficient information or commercial certainty to determine

whether to execute an APS Amendment.?!

Removing the risk of automatic termination will
therefore facilitate informed negotiations, potentially benefitting both KingSett and the

counterparties to the Remaining APSs.??> The Amendment Relief Order will in no way interfere

19 Tenth Report at paras. 1.1.4, 3.3.1(a).
20 Tenth Report at paras. 3.2.4(c); 3.3.1(b).
2 Tenth Report at para. 3.2.3.

22 Tenth Report at para. 3.3.1(c).
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with the existing rights of the counterparties of the Remaining APSs to terminate their Uptown

APSs during the Termination Period.?’

28. Finally, the Receiver has served notice of this motion on all purchasers under the

Remaining APSs, ensuring that the purchasers are aware of the relief being sought.?*

PART IV - NATURE OF THE ORDER SOUGHT

29.  For the reasons set out above, the Receiver requests that the Court grant the proposed

Amendment Relief Order, substantially in the form set out in the Motion Record.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 9% day of March, 2026:

A

OSLER, HOSKIN & HARCOURT, LLP per Marleigh Dick
P.O. Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Lawyers for the Receiver
TO: THE SERVICE LIST

2 Tenth Report at para. 3.3.1(d).

24 Tenth Report at para. 3.2.5.
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SCHEDULE “B”
TEXT OF STATUTES, REGULATIONS & BY-LAWS

BANKRUPTCY AND INSOLVENCY ACT
R.S.C., 1985, c. B-3, as amended

Courts vested with jurisdiction
183 (1) The following courts are invested with such jurisdiction at law and in equity as will
enable them to exercise original, auxiliary and ancillary jurisdiction in bankruptcy and in other
proceedings authorized by this Act during their respective terms, as they are now, or may be
hereafter, held, and in vacation and in chambers:

(a) in the Province of Ontario, the Superior Court of Justice;

(b) [Repealed, 2001, c. 4, s. 33]

(¢) in the Provinces of Nova Scotia and British Columbia, the Supreme Court;

(d) in the Provinces of New Brunswick and Alberta, the Court of Queen’s Bench;

(e) in the Province of Prince Edward Island, the Supreme Court of the Province;

(f) in the Provinces of Manitoba and Saskatchewan, the Court of Queen’s Bench;

(g) in the Province of Newfoundland and Labrador, the Trial Division of the Supreme
Court; and

(h) in Yukon, the Supreme Court of Yukon, in the Northwest Territories, the Supreme
Court of the Northwest Territories, and in Nunavut, the Nunavut Court of Justice.

[...]
Seal of court

187 (1) Every court shall have a seal describing the court, and judicial notice shall be taken of
the seal and of the signature of the judge or registrar of the court in all legal proceedings.

Court not subject to be restrained

(2) The courts are not subject to be restrained in the execution of their powers under this Act by
the order of any other court.

Power of judge in chambers

(3) Subject to this Act and to the General Rules, the judge of a court may exercise in chambers
the whole or any part of his jurisdiction.



Periodical sittings

(4) Periodical sittings for the transaction of the business of courts shall be held at such times and
places and at such intervals as the court directs.

Court may review, etc.

(5) Every court may review, rescind or vary any order made by it under its bankruptcy
jurisdiction.

Enforcement of orders

(6) Every order of a court may be enforced as if it were a judgment of the court.

Transfer of proceedings to another division

(7) The court, on satisfactory proof that the affairs of the bankrupt can be more economically
administered within another bankruptcy district or division, or for other sufficient cause, may by
order transfer any proceedings under this Act that are pending before it to another bankruptcy
district or division.

Trial of issue, etc.

(8) The court may direct any issue to be tried or inquiry to be made by any judge or officer of
any of the courts of the province, and the decision of that judge or officer is subject to appeal to a
judge in bankruptcy, unless the judge is a judge of a superior court when the appeal shall, subject
to section 193, be to the Court of Appeal.

Formal defect not to invalidate proceedings

(9) No proceeding in bankruptcy shall be invalidated by any formal defect or by any irregularity,
unless the court before which an objection is made to the proceeding is of opinion that
substantial injustice has been caused by the defect or irregularity and that the injustice cannot be
remedied by any order of that court.

Proceedings taken in wrong court

(10) Nothing in this section invalidates any proceedings by reason of their having been
commenced, taken or carried on in the wrong court, but the court may at any time transfer the
proceedings to the proper court.

Court may extend time

(11) Where by this Act the time for doing any act or thing is limited, the court may extend the
time either before or after the expiration thereof on such terms, if any, as it thinks fit to impose.

Court may dispense with certain requirements respecting notices



(12) Where in the opinion of the court the cost of preparing statements, lists of creditors or other
material required by this Act to be sent with notices to creditors, or the cost of sending the
material or notices, is unjustified in the circumstances, the court may give leave to omit the
material or any part thereof or to send the material or notices in such manner as the court may
direct.

[...]
Court may appoint receiver

243 (1) Subject to subsection (1.1), on application by a secured creditor, a court may appoint a
receiver to do any or all of the following if it considers it to be just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts receivable or other
property of an insolvent person or bankrupt that was acquired for or used in relation to a

business carried on by the insolvent person or bankrupt;

(b) exercise any control that the court considers advisable over that property and over the
insolvent person’s or bankrupt’s business; or

(c) take any other action that the court considers advisable.
Restriction on appointment of receiver
(1.1) In the case of an insolvent person in respect of whose property a notice is to be sent under
subsection 244(1), the court may not appoint a receiver under subsection (1) before the expiry of
10 days after the day on which the secured creditor sends the notice unless
(a) the insolvent person consents to an earlier enforcement under subsection 244(2); or
(b) the court considers it appropriate to appoint a receiver before then.
Definition of receiver
(2) Subject to subsections (3) and (4), in this Part, receiver means a person who
(a) is appointed under subsection (1); or
(b) is appointed to take or takes possession or control — of all or substantially all of the
inventory, accounts receivable or other property of an insolvent person or bankrupt that
was acquired for or used in relation to a business carried on by the insolvent person or

bankrupt — under

(i) an agreement under which property becomes subject to a security (in this Part
referred to as a “security agreement”), or
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(ii) a court order made under another Act of Parliament, or an Act of a legislature
of a province, that provides for or authorizes the appointment of a receiver or
receiver-manager.

Definition of receiver — subsection 248(2)

(3) For the purposes of subsection 248(2), the definition receiver in subsection (2) is to be read
without reference to paragraph (a) or subparagraph (b)(ii).

Trustee to be appointed

(4) Only a trustee may be appointed under subsection (1) or under an agreement or order referred
to in paragraph (2)(b).

Place of filing

(5) The application is to be filed in a court having jurisdiction in the judicial district of the
locality of the debtor.

Orders respecting fees and disbursements

(6) If a receiver is appointed under subsection (1), the court may make any order respecting the
payment of fees and disbursements of the receiver that it considers proper, including one that
gives the receiver a charge, ranking ahead of any or all of the secured creditors, over all or part
of the property of the insolvent person or bankrupt in respect of the receiver’s claim for fees or
disbursements, but the court may not make the order unless it is satisfied that the secured
creditors who would be materially affected by the order were given reasonable notice and an
opportunity to make representations.

Meaning of disbursements

(7) In subsection (6), disbursements does not include payments made in the operation of a
business of the insolvent person or bankrupt.
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