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PART I - NATURE OF THE APPLICATION

1. On November 14, 2023, the Ontario Superior Court of Justice (the “Court”) issued an
order (the “Receivership Order”) appointing KSV Restructuring Inc. (“KSV”) as the receiver
and manager (the “Receiver”) of certain real property (the “Real Property”) and all present and
future assets, undertakings and personal property belonging to, among other entities, Vandyk —
Uptowns Limited (“Uptowns”)- and Vandyk — Heart Lake Limited (“Heartlake,” and collectively
with Uptowns, the “Debtors” and each a “Debtor”) located at, related to, used in connection with
or arising from or out of the Real Property, including all proceeds therefrom (collectively, the

“Property”).

2. The Debtors are part of a broader group of development companies known as the “Vandyk
Group,” a real estate developer that mainly developed low, mid and high-rise residential projects
in the Greater Toronto Area. Each of the Debtors is a single-purpose real estate development
company that owns Real Property, and which prior to these receivership proceedings were engaged

in the following residential real estate development projects:

(a) Uptowns was engaged in developing a residential development project on certain

of the Real Property located in Brampton, Ontario (the “Uptowns Project”); and

(b) Heartlake was engaged in developing a residential development project on certain
of the Real Property located in Brampton, Ontario (the “Heartlake Project,” and

together with the Uptowns Project, the “Projects”).

3. Following the commencement of these receivership proceedings, the Receiver, after
discussions with key stakeholders, determined that the Projects should be completed within these
receivership proceedings in order to maximize the potential benefits to the Debtors’ respective

stakeholders. In order to facilitate the completion of the Projects, the Receiver has sought and
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received various relief from the Court, including the approval of agreements entered into between
the Receiver and O&L LP by its general partner O&L GP Inc., doing business as ELM Forward
(“Elm”), pursuant to which Elm has been retained as construction manager for each of the Projects.
The Court has further authorized the Receiver to offer and enter into APS Amendments (as defined
below) with counterparties to pre-sale agreements of purchase and sale with respect to the Uptowns
Project (the “Pre-Sale APSs”), and to terminate and disclaim Pre-Sale APSs for which an APS

Amendment is not executed.

4. In connection with the completion of the Projects and the termination of applicable Pre-
Sale APSs, the Receiver seeks the “Receivership Matters Order,” which will, among other

things:

(a) approve a proposed Deposit Return Protocol (“DRP”’), which sets out the process
by which counterparties to the Pre-Sale APSs will be refunded for deposits paid

pursuant to the Pre-Sale APSs; and

(b) approve the Uptowns DM Contract and the Heartlake DM Contract (each as defined
below) entered into with Elm, pursuant to which Elm will act as development

manager with respect to the Projects going forward; and

5. The requested relief is intended to facilitate the development of the Projects and the orderly
return of deposits, for the benefit of the Debtors’ stakeholders generally, and is supported by

KingSett Mortgage Corporation (“KingSett”), the principal secured creditor of the Debtors.
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PART II - SUMMARY OF FACTS

6. The facts are more fully set out in the Sixth Report of the Receiver.

A. The Uptowns Project

7. The Uptowns Project is a residential development located in Brampton, Ontario, which
consists of approximately 342 stacked townhomes. Construction in respect of the Uptowns Project
had been halted for several months prior to the commencement of this receivership. Of the
approximately 342 units in the Uptowns Project, 329 were pre-sold and were subject to pre-sale

agreements of purchase and sale (as defined above, the “Pre-Sale APSs”).>

8. Following the commencement of these receivership proceedings, the Receiver determined
that the completion of the Uptowns Project within these receivership proceedings would maximize
the potential benefits and returns for stakeholders. On September 25, 2024, the Court issued the
“Second Amended and Restated Receivership Order,” which provided certain relief to facilitate

the construction of the Uptowns Project, which remains ongoing.?

9. In order to further facilitate the completion of the Uptowns Project, on October 15, 2024,
the Receiver sought and obtained the “Ancillary Relief Order,” which, among other things: (i)
authorized the Receiver to offer counterparties to Pre-Sale APSs a right to execute an amendment
to their Pre-Sale APS (each, an “APS Amendment”);* and (ii) authorized the Receiver to
terminate and disclaim any Pre-Sale APS for which an APS Amendment had not been executed

prior to the deadline set out in the Ancillary Relief Order (the “APS Amendment Deadline”).

' Sixth Report of the Receiver dated April 29, 2025 [Sixth Report]. Capitalized terms not otherwise defined have
the same meaning as in the Sixth Report. Dollar amounts are given in Canadian dollars unless otherwise specified.

2 Sixth Report at para. 2.2.1.

3 Sixth Report at para. 2.2.2.

The APS Amendments: (i) extend the near-term termination dates for Pre-Sale APSs that were expiring in April

2025 (and a small subset that were expiring in March 2026) to October 1, 2027; and (ii) increase the purchase

prices for 287 of 329 Pre-Sale APSs: Sixth Report, at para. 2.2.4.
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Each of the counterparties to whom an increased purchase price was to be offered has since been
sent an APS Amendment for consideration, while counterparties to Pre-Sale APSs that will not

require a price increase will be sent an APS Amendment in the coming weeks.>

B. The Heartlake Project

10. The Heartlake Project is a residential development located in Brampton, Ontario, which
consists of 200 stacked townhomes, of which 109 have been pre-sold. Construction in respect of
the Heartlake Project had not yet begun at the time these receivership proceedings were

commenced.®

11. Following the commencement of these receivership proceedings, the Receiver determined
that the completion of the Heartlake Project during these receivership proceedings would
maximize the potential benefits and returns for stakeholders. On October 15, 2024, the Court
issued the “Third Amended and Restated Receivership Order”, which provided certain relief

to facilitate construction of the Heartlake Project, which remains ongoing.’

C. The DRP

12. In accordance with the authorization provided by the Court pursuant to the Ancillary Relief
Order, the Receiver intends to terminate all Pre-Sale APSs for which the counterparties either: (i)
advise that they are not prepared to sign an APS Amendment; or (ii) have not responded by the

APS Amendment Deadline.®

Sixth Report at paras. 2.2.3-2.2.7.
Sixth Report at para. 2.3.1.
Sixth Report at para. 2.3.2.
Sixth Report at para. 3.0.1.

® 9 o W



-6 -

13. Deposits made under the Pre-Sale APSs are covered pursuant to a policy issued by Trisura
Guarantee Insurance Company (“Trisura”), such that the counterparties to terminated Pre-Sale
APSs will receive a refund of their deposits. In order to prepare for these potential terminations
and facilitate the potential return of deposits, the Receiver has worked with Trisura and Tarion

Warranty Company to establish the DRP.’

D. The DM Contracts

14. Prior to the commencement of these receivership proceedings, the Vandyk Group acted as
development manager with respect to the Projects, pursuant to which role it oversaw planning,
design, sales and marketing for the Projects. In order to facilitate the completion of the Projects,
the Receiver therefore determined it would be prudent to engage a third-party development

manager to fulfil the tasks formerly fulfilled by the Vandyk Group.'°

15. For this reason, on February 5, 2025, the Receiver, on behalf of Uptowns and Heartlake,
and Elm entered into a Development Management Agreement with respect to the Uptowns Project
(the “Uptowns DM Contract”) and a Development Management Agreement with respect to the
Heartlake Project (the “Heartlake DM Contract,” and together with the Uptowns DM Contract,
the “DM Contracts”), respectively, pursuant to which EIm will, subject to Court approval, act as
development manager for the purpose of completing both the Uptowns Project and the Heartlake

Project.!!

%  Sixth Report at paras. 3.0.2-3.0.3. A copy of the DRP is attached as Appendix “C” to the Sixth Report.
10 Sixth Report at paras. 4.0.1-4.0.2.
1" Sixth Report at paras. 1.1.1(c)~(d), 4.0.3.
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The terms of the DM Contracts are substantially identical to one another, and differ only

in their financial terms and with regard to minimal differences in scope.!? Pursuant to the terms of

the DM Contracts, EIm will act as development manager for the Projects, and will provide services

relating to, among other things, planning and design, along with overseeing budgeting, funding,

and record keeping. The financial terms of the DM Contracts provide that:

(a)

(b)

With respect to the Uptowns Project, Elm will be paid: (i) a fixed construction
management fee of $2.5 million, to be paid in monthly installments; (ii) an
additional fee of 0.2% of total revenues of the Uptowns Project (not including
revenues from units pre-sold prior to the Uptowns DM Contract, exclusive of HST);
and (ii1) an incentive payment equal to 50% of Profit (as defined in the Uptowns
DM Contract) payable upon the completion of the final phase of the Uptowns

Project.

With respect to the Heartlake Project, Elm will be paid (i) a fixed construction
management fee of $1.5 million, to be paid in monthly installments; (ii) an
additional fee of 0.2% of total revenues of the Heartlake Project (not including
revenues from units pre-sold prior to the Heartlake DM Contract, exclusive of
HST); and (ii1) an incentive payment equal to 50% of Profit (as defined in the
Heartlake DM Contract) payable upon the completion of the final phase of the

Heartlake Project.

12

See Sixth Report at para. 4.0.5 for a detailed summary of the terms of the DM Contracts. Copies of the Uptowns
and Heartlake DM Contracts are attached to the Sixth Report as Appendices “D” and “E”, respectively.
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17. The obligations of Uptowns and Heartlake under their respective DM Contract are subject

to the approval of the Court. '3

PART III - THE ISSUES AND THE LAW

18. This Factum addresses the following issues:

(a) the DRP should be approved; and

(b) the DM Contracts should be approved.

A. The DRP Should be Approved

19.  Asset out above, the Receiver is currently in the process of providing counterparties to the
Uptown Project’s Pre-Sale APSs with APS Amendments, and intends to terminate Pre-Sale Unit

APSs for which an APS Amendment is not executed.

20. The DRP has been designed in order to facilitate the timely return of deposits paid pursuant
to terminated Pre-Sale APSs, and should be approved by the Court. Protocols to return deposits
paid by counterparties to terminated pre-sale purchase agreements are common in real estate
insolvencies and are frequently approved by the court.!* Such approval allows individual
purchasers to obtain their deposits in a “fair and sensible fashion.”!> The terms of the DRP are

substantially the same as those found in other deposit return protocols used in similar situations.'®

13" Sixth Report at para. 4.0.5(g).

4 See, i.e., 1473124 Ontario Limited v. LDI Lakeside Developments Inc, (December 19, 2023) Ont. S.C.J.
[Commercial List] Court File No. CV-23-00694059-00CL (Discharge and Ancillary Relief Order) at para. 4;
BCIMC Construction Fund Corporation et al. v. 33 Yorkville Residences Inc. et al., (April 7, 2021) Ont. S.C.J.
[Commercial List] Court File No. CV-20-00637297-00CL (Deposit Return Procedure Order); BCIMC
Construction Fund Corporation et al. v. The Clover on Yonge et al., (February 18,2021) Ont. S.C.J. [Commercial
List] Court File No. CV-20-00637301-00CL (Deposit Return Procedure Order); MCAP Financial Corporation.
v. Vandyk-Backyard Kings Mill Limited et al., (October 16, 2024) Ont. S.C.J. [Commercial List] Court File No.
CV-23-00710267-00CL (Deposit Return Protocol Approval Order).

15" Hazelton Development Corporation (Re), (February 10, 2023) Ont. S.C.J. [Commercial List] Court File No. CV-
23-00679931-00CL (Endorsement of Justice McEwan) at p. 3.

16" Sixth Report at para. 3.0.4.



https://fullerllp.com/wp-content/uploads/2023/04/Discharge-and-Ancillary-Relief-Order-December-19-2023.pdf
https://www.pwc.com/ca/en/car/33yorkville/assets/33yorkville-130_040821.pdf
https://www.pwc.com/ca/en/car/clover-and-halo/assets/haloclover-167_180221.pdf
https://www.ksvadvisory.com/docs/default-source/insolvency-case-documents/vandyk/receivership-proceedings/mcap-financial-corporation-v-vandyk-backyard-kings-mill-limited/court-orders/deposit-return-protocol-approval-order-dated-october-16-2024.pdf?sfvrsn=ab0ffef2_3
https://docs.grantthornton.ca/document-folder/viewer/docul8LWsxcWho7J/134902016725531560
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B. The DM Contracts Should be Approved

21. The broad discretion contained in s. 243(1)(c) of the Bankruptcy and Insolvency Act,R.S.C.
1985, c. B-3, as amended permits the court to authorize a receiver to “take any other action that
the court considers advisable,” which has been held to include entering into key contracts to
facilitate the receivership and seeking the Court’s approval of same.!” In particular, the courts have
on a number of occasions authorized receivers to enter into contracts for the purpose of facilitating
the completion of construction projects,'® including the approval of construction management

agreements with Elm for the Uptowns Project and the Heartlake Project. '

22. The Receiver has determined that retaining Elm as development manager is in the best
interest of the Projects going forward. The Receiver submits that the DM Contracts should be

approved for the following reasons:

(a) Experience: Elm is an experienced and reputable construction manager, who is
already intimately familiar with the Projects owing to its ongoing engagement as

Court-approved construction manager.°

(b) Avoiding Unnecessary Cost and Delay: Elm’s existing engagements as
construction manager for the Projects will provide for operational efficiencies,
given the overlap between construction management and development

management roles. In contrast. if the DM Contracts are not approved, the Receiver

Third Eye Capital Corporation v. Ressources Dianor Inc./Dianor Resources Inc., 2019 ONCA 508 at para. 85.

18 See, e.g., KingSett Mortgage Corporation et al. v. Vandyk — Uptowns Limited et al., (June 13, 2024), Ont S.C.J.
[Commerecial List], Court File No. CV-23-709180-00CL (Endorsement of Justice Black) at paras. 6-7; Keb Hana
Bank as Trustee v. Mizrahi Commercial (The One) LP et al., (March 7, 2024), Ont S.C.J. [Commercial List],
Court File No. CV-23-00707839-00CL (Endorsement of Justice Osborne) at paras. 20-25; KingSett Mortgage
Corporation v. 759 Winston Churchill GP et al., (November 15, 2024), Ont S.C.J. [Commercial List], Court File
No. CV-24-00714573-00CL (Endorsement of Justice Kimmel) at paras. 7-8.

19 Sixth Report at para. 1.0.4.

20 Sixth Report at para. 4.1.1(a)-(b).



https://www.canlii.org/en/on/onca/doc/2019/2019onca508/2019onca508.html
https://www.ksvadvisory.com/docs/default-source/insolvency-case-documents/vandyk/receivership-proceedings/kingsett-mortgage-corporation-and-dorr-capital-corporation-v-vandyk---uptowns-limited-et-al/court-orders/endorsement-of-justice-black-dated-june-14-2024.pdf?sfvrsn=60f9a42_3
https://www.alvarezandmarsal.com/sites/default/files/canada/Osborne%20J.%20Endorsement%20-%20March%207%2C%202024.pdf
https://www.ksvadvisory.com/docs/default-source/insolvency-case-documents/winston-churchill/receivership-proceedings/court-orders/endorsement-of-justice-kimmel-dated-november-15-2024.pdf?sfvrsn=e595d6ce_1
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would be required to negotiate new development management contracts with other
parties, which the Receiver anticipates would be on less favourable terms and cause

further delay.?!

(©) Fees: The fees provided for the DM Contracts are fair and reasonable, and below
the fees that the Receiver would be required to pay in order to engage a non-

construction manager third party.?

(d) Stakeholder Support: The engagement of Elm and the terms of the DM Contracts
are supported by KingSett, who is a primary economic stakeholder in these

receivership proceedings.??

PART IV - NATURE OF THE ORDER SOUGHT

23.  For the reasons set out above, the Receiver requests that this Court grant the proposed

Receivership Matters Order.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 1st day of May, 2025:

b

OSLER, HOSKIN & HARCOURT, LLP per Marleigh Dick
P.O. Box 50, 1 First Canadian Place
Toronto, ON M5X 1B8

Lawyers for the Receiver
TO: THE SERVICE LIST

21 Sixth Report at para. 4.1.1(b)-(c).
22 Sixth Report at para. 4.1.1(d).
23 Sixth Report at para. 4.1.1(e).
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SCHEDULE “B”
TEXT OF STATUTES, REGULATIONS & BY-LAWS

BANKRUPTCY AND INSOLVENCY ACT
R.S.C., 1985, c. B-3, as amended
Court may appoint receiver

243 (1) Subject to subsection (1.1), on application by a secured creditor, a court may appoint a
receiver to do any or all of the following if it considers it to be just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts receivable or other
property of an insolvent person or bankrupt that was acquired for or used in relation to a

business carried on by the insolvent person or bankrupt;

(b) exercise any control that the court considers advisable over that property and over the
insolvent person’s or bankrupt’s business; or

(c) take any other action that the court considers advisable.
Restriction on appointment of receiver
(1.1) In the case of an insolvent person in respect of whose property a notice is to be sent under
subsection 244(1), the court may not appoint a receiver under subsection (1) before the expiry of
10 days after the day on which the secured creditor sends the notice unless
(a) the insolvent person consents to an earlier enforcement under subsection 244(2); or
(b) the court considers it appropriate to appoint a receiver before then.
Definition of receiver
(2) Subject to subsections (3) and (4), in this Part, receiver means a person who
(a) is appointed under subsection (1); or
(b) is appointed to take or takes possession or control — of all or substantially all of the
inventory, accounts receivable or other property of an insolvent person or bankrupt that
was acquired for or used in relation to a business carried on by the insolvent person or

bankrupt — under

(i) an agreement under which property becomes subject to a security (in this Part
referred to as a “security agreement”), or

(ii) a court order made under another Act of Parliament, or an Act of a legislature
of a province, that provides for or authorizes the appointment of a receiver or
receiver-manager.



Definition of receiver — subsection 248(2)

(3) For the purposes of subsection 248(2), the definition receiver in subsection (2) is to be read
without reference to paragraph (a) or subparagraph (b)(i1).

Trustee to be appointed

(4) Only a trustee may be appointed under subsection (1) or under an agreement or order referred
to in paragraph (2)(b).

Place of filing

(5) The application is to be filed in a court having jurisdiction in the judicial district of the
locality of the debtor.

Orders respecting fees and disbursements

(6) If a receiver is appointed under subsection (1), the court may make any order respecting the
payment of fees and disbursements of the receiver that it considers proper, including one that
gives the receiver a charge, ranking ahead of any or all of the secured creditors, over all or part
of the property of the insolvent person or bankrupt in respect of the receiver’s claim for fees or
disbursements, but the court may not make the order unless it is satisfied that the secured
creditors who would be materially affected by the order were given reasonable notice and an
opportunity to make representations.

Meaning of disbursements

(7) In subsection (6), disbursements does not include payments made in the operation of a
business of the insolvent person or bankrupt.
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