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PART I  - NATURE OF THE MOTION 

1. On November 14, 2023, the Ontario Superior Court of Justice (the “Court”) issued an 

order (the “Receivership Order” and as most recently amended, the “Third Amended and 

Restated Receivership Order”) appointing KSV Restructuring Inc. (“KSV”) as the receiver and 

manager (the “Receiver”) of certain real property (the “Real Property”) and all present and future 

assets, undertakings and personal property belonging to, among other entities, Vandyk – Uptowns 

Limited (“Uptowns” and collectively with the other applicable entities subject to the Receivership 

Order, the “Debtors”) located at, related to, used in connection with or arising from or out of the 

Real Property, including all proceeds therefrom (collectively, the “Property”).  

2. The Debtors are part of a broader group of development companies known as the “Vandyk 

Group,” a real estate developer that mainly developed low, mid and high-rise residential projects 

in the Greater Toronto Area. Each of the Debtors is a single-purpose real estate development 

company that owns Real Property, and which prior to these receivership proceedings were engaged 

in certain residential real estate development projects. 

3. Uptowns was engaged in developing a residential development project on certain of the 

Real Property located in Brampton, Ontario (the “Uptowns Project”). 

4. Following the commencement of these receivership proceedings, the Receiver, after 

discussions with key stakeholders, determined that the Uptowns Project should be completed 

within these receivership proceedings in order to maximize the potential benefits to the Debtors’ 

respective stakeholders. In order to facilitate the completion of the Uptowns Project, the Receiver 

has sought and received various relief from the Court, including the approval of a construction 

financing facility (the “Uptowns Construction Facility”) provided by KingSett Mortgage 

Corporation (“KingSett”) pursuant to a commitment letter dated September 18, 2024 between the 
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Receiver and KingSett (the “Uptowns Commitment Letter”). The Court has further authorized 

the Receiver to offer and enter into APS Amendments (as defined below) with counterparties to 

pre-sale agreements of purchase and sale with respect to the Uptowns Project (the “Pre-Sale 

APSs”), and to terminate and disclaim Pre-Sale APSs for which an APS Amendment is not 

executed. 

5. In connection with the completion of the Uptowns Projects, the Receiver seeks an order 

(the “Proposed Order”) approving an amendment to the Uptowns Commitment Letter (the 

“Commitment Amendment”) and corresponding amendments to the Third Amended and 

Restated Receivership Order to increase the authorized borrowing amount under the Uptowns 

Commitment Letter from an aggregate principal amount of $60,000,000 to an aggregate principal 

amount of $100,000,000. 

6. The requested relief is intended to facilitate the development of the Uptowns Project, for 

the benefit of the Debtors’ stakeholders generally, and is supported by KingSett, the principal 

secured creditor of the Debtors. 

PART II  -  SUMMARY OF FACTS 

7. The facts are more fully set out in the Seventh Report of the Receiver.1  

 
1  Seventh Report of the Receiver dated June 27, 2025 [Seventh Report]. Capitalized terms not otherwise defined 

have the same meaning as in the Seventh Report. Dollar amounts are given in Canadian dollars unless otherwise 
specified. 



- 5 - 

 

A. Background on the Proceedings 

8. The Uptowns Project is a residential development located in Brampton, Ontario, which 

consists of approximately 342 stacked townhomes. As at the date of the Receivership Order, the 

Uptowns Project was partially constructed.2   

9. Following the commencement of these receivership proceedings, the Receiver determined 

that the completion of the Uptowns Project within these receivership proceedings would maximize 

the potential benefits and returns for stakeholders.3 On September 25, 2024, the Court issued the 

“Second Amended and Restated Receivership Order,” which provided certain relief to facilitate 

the construction of the Uptowns Project.4 This relief included the approval of the Uptowns 

Construction Facility provided by KingSett pursuant to the Uptowns Commitment Letter, and a 

charge against the Property of Uptowns as security for the payment of the monies borrowed under 

the Uptowns Commitment Letter (the “Uptowns Charge”), to rank subordinate to the Receiver’s 

Charge and pari passu with the Receiver’s General Borrowings Charge (each as defined in the 

Second Amended and Restated Receivership Order).5 

10. On October 15, 2024, the Receiver sought and obtained the “Ancillary Relief Order,” 

which, among other things: (i) authorized the Receiver to offer counterparties to Pre-Sale APSs a 

right to execute an amendment to their Pre-Sale APS (each, an “APS Amendment”);6 and (ii) 

 
2  Seventh Report at para. 2.0.5. 
3  Seventh Report at para. 4.0.1. 
4  Seventh Report at para. 1.0.4. 
5  Seventh Report at para. 1.0.4; a copy of the Uptowns Commitment Letter is attached to the Seventh Report at 

Appendix “C”. 
6  The APS Amendments: (i) extend the near-term termination dates for Pre-Sale APSs that were expiring in April 

2025 (and a small subset that were expiring in March 2026) to October 1, 2027; and (ii) increase the purchase 
prices for 287 of 329 Pre-Sale APSs: Seventh Report at paras. 1.0.5-1.0.6. 
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authorized the Receiver to terminate and disclaim any Pre-Sale APS for which an APS 

Amendment had not been executed prior to the deadline set out in the Ancillary Relief Order. 

11. On May 5, 2025, the Court issued an Order which, among other things, approved a deposit 

return protocol with respect to Pre-Sale APSs that may be terminated pursuant to the Ancillary 

Relief Order. 

B. Funding of the Uptowns Project 

12. Prior to the first advance under the Uptowns Construction Facility, the Receiver had 

borrowed approximately $6.1 million pursuant to the Receiver’s General Borrowings Charge (as 

defined in the Third Amended and Restated Receivership Order) (maximum of $8 million) to fund 

pre-construction and general maintenance costs (approximately $3.9 million), municipal fees 

(approximately $2 million) and the payment of property taxes (approximately $173,000) relating 

to the Uptowns Real Property.  

13. The Uptowns Construction Facility was provided by KingSett pursuant to the Uptowns 

Commitment Letter, including the Loan Amount of $60,000,000.7 The amounts borrowed were 

secured by the Uptowns Charge.8 

14. Since the Second Amended and Restated Order was granted, approximately $50 million 

has been borrowed under the Uptowns Commitment Letter, which has been used for the following 

purposes, among others:9 

 
7  Seventh Report at para. 3.0.2. 
8  Seventh Report at para. 3.0.1. 
9  Seventh Report at para. 3.0.3. 
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(a) approximately $6.1 million to repay the amounts borrowed under the Receiver’s 

General Borrowings Charge that related to the Uptowns Real Property; 

(b) approximately $20.9 million to pay development charges and permit fees; and 

(c) approximately $23 million to fund pre-construction and construction hard costs 

(including material and labour) and soft costs (including consultants, engineers and 

other professionals). 

15. The Receiver requests that the Court grant the Proposed Order, which will enable the Loan 

Amount to be increased to $100,000,000, pursuant to the Uptowns Commitment Letter, to facilitate 

the ongoing construction of the Uptowns Project.10 

PART III  -  THE ISSUES AND THE LAW 

16. This Factum addresses the issue of whether the Proposed Order approving amendments to 

the Uptowns Commitment Letter and corresponding amendments to the Third Amended and 

Restated Receivership Order should be granted. 

17. Section 31(1) of the Bankruptcy and Insolvency Act authorizes a receiver to borrow in order 

to fund the duties of the receiver, and further permits a receiver to give security on the debtor’s 

property in any amount, on any terms and on any property that may be authorized by the court. 

The advances obtained must be repaid out of the debtor’s property in priority to other creditors’ 

claims.11 The jurisdiction to authorize such borrowing arises from the Court’s powers under s. 

243(1)(c) of the BIA to “take any other action that the court considers advisable”.12 This Court 

 
10  A copy of the Commitment Amendment is attached as Appendix B to the Seventh Report. 
11  Bankruptcy and Insolvency Act, RSC 1985, c B-3 (“BIA”), s. 31(1). 
12  See i.e., Keb Hana Bank as Trustee v. Misrahi Commercial (The One) LP et al., (October 18, 2023), Ont S.C.J. 

[Commercial List], Court File No. CV-23-00707839-00CL (Endorsement of Justice Osborne) at paras. 53-55, in 
which the court cited both ss. 31(1) and 243(1)(c) of the BIA for this principle; see also DGDP-BC Holdings Ltd 
v. Third Eye Capital Corporation, 2021 ABCA 226 at para. 20. 

https://www.alvarezandmarsal.com/sites/default/files/canada/Osborne%20J.%20Endorsement%20-%20October%2018%2C%202023.pdf
https://www.canlii.org/en/ab/abca/doc/2021/2021abca226/2021abca226.html
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therefore has the jurisdiction and the discretion to approve the Commitment Amendment pursuant 

to which the Receiver may borrow additional funds secured by the Uptowns Charge.  

18. This Court previously granted two orders in these receivership proceedings to increase 

borrowings under the Receiver’s General Borrowings Charge.13 As described above, these 

amounts were used to fund pre-construction and general maintenance costs, municipal fees and 

the payment of property taxes relating to the Uptowns Real Property.14 

19. The intention behind the Uptowns Commitment Letter was to provide the Receiver with 

enough funding to attend to urgent near-term construction and further develop the Uptowns Project 

with a view to ultimately obtaining full construction financing.15 

20. The Loan Amount under the Uptowns Commitment Letter is less than the anticipated cost 

to develop the Uptowns Project to completion as it is estimated that an additional $120,550,000 in 

financing will be required.16  

21. The Receiver, in consultation with KingSett, continues to anticipate that amendments to 

the Pre-Sale APSs may be needed to position the Uptowns Project to obtain full construction 

financing. That process remains ongoing and the Receiver, in consultation with KingSett, 

continues to pursue full construction financing. The relief sought in the Proposed Order is intended 

to facilitate the continued advancement of the Uptowns Project as full construction financing is 

pursued.17 

 
13  See KingSett Mortgage Corporation et al v. Vandyk et al., CV-23-00709180-00CL (Endorsement of Steele J. 

dated December 21, 2023) and KingSett Mortgage Corporation et al v. Vandyk et al., CV-23-00709180-00CL 
(Endorsement of Black J. dated April 22, 2024). 

14  Seventh Report at para. 3.0.1. 
15  Seventh Report at para. 4.0.2. 
16  Seventh Report at para. 4.0.2. 
17  Seventh Report at para. 4.0.3. 

https://www.ksvadvisory.com/docs/default-source/insolvency-case-documents/vandyk/receivership-proceedings/kingsett-mortgage-corporation-and-dorr-capital-corporation-v-vandyk---uptowns-limited-et-al/court-orders/endorsement-of-steele-j---cv-23-00709180-00cl---december-21-2023.pdf?sfvrsn=e7463b19_1
https://www.ksvadvisory.com/docs/default-source/insolvency-case-documents/vandyk/receivership-proceedings/kingsett-mortgage-corporation-and-dorr-capital-corporation-v-vandyk---uptowns-limited-et-al/court-orders/endorsement-of-justice-black-dated-april-22-2024.pdf?sfvrsn=c63bc0f2_1
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22. In the event that full construction financing is not ultimately obtained, the Receiver is of 

the view that the construction to be funded by way of the Commitment Amendment, subject to the 

Proposed Order being granted, will still be accretive to the overall value of the Uptowns Project 

(taking into account associated costs), and such financing will enable delays to construction and 

associated costs to be avoided.18 

23. The Receiver understands that KingSett (the primary economic stakeholder in these 

proceedings and the party funding the construction costs during the receivership pursuant to the 

terms of the Uptowns Commitment Letter and through the Receiver’s general borrowings) is 

supportive of the relief being sought pursuant to the Proposed Order.19 

PART IV  -  NATURE OF THE ORDER SOUGHT 

24. For the reasons set out above, the Receiver requests that this Court grant the Proposed 

Order approving amendments to the Uptowns Commitment Letter and corresponding amendments 

to the Third Amended and Restated Receivership Order to increase the authorized borrowing 

amount secured by the Uptowns Charge under the Uptowns Commitment Letter from an aggregate 

principal amount of $60,000,000 to an aggregate principal amount of $100,000,000. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 3rd day of July, 2025: 
 

           
____________________________________ 

 OSLER, HOSKIN & HARCOURT, LLP per Marleigh Dick 
P.O. Box 50, 1 First Canadian Place 

Toronto, ON M5X 1B8 
 

Lawyers for the Receiver 

 
18  Seventh Report at para. 4.0.4. 
19  Seventh Report at para. 4.0.6. 
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SCHEDULE “B” 
TEXT OF STATUTES, REGULATIONS & BY-LAWS 

BANKRUPTCY AND INSOLVENCY ACT 
 

R.S.C., 1985, c. B-3, as amended 
 

Borrowing powers with permission of court  
 
31 (1) With the permission of the court, an interim receiver, a receiver within the meaning of 
subsection 243(2) or a trustee may make necessary or advisable advances, incur obligations, 
borrow money and give security on the debtor’s property in any amount, on any terms and on 
any property that may be authorized by the court and those advances, obligations and money 
borrowed must be repaid out of the debtor’s property in priority to the creditors’ claims.  
 
Security under Bank Act  
 
(2) For the purpose of giving security under section 427 of the Bank Act, the interim receiver, 
receiver or trustee, when carrying on the business of the bankrupt, is deemed to be a person 
engaged in the class of business previously carried on by the bankrupt.  
 
Limit of obligations and carrying on of business  
 
(3) The creditors or inspectors may by resolution limit the amount of the obligations that may be 
incurred, the advances that may be made or moneys that may be borrowed by the trustee and 
may limit the period of time during which the business of the bankrupt may be carried on by the 
trustee.  
 
Debts deemed to be debts of estate  
 
(4) All debts incurred and credit received in carrying on the business of a bankrupt are deemed to 
be debts incurred and credit received by the estate of the bankrupt.  
 

[…] 
 
Court may appoint receiver 
 
243 (1) Subject to subsection (1.1), on application by a secured creditor, a court may appoint a 
receiver to do any or all of the following if it considers it to be just or convenient to do so: 
 

(a) take possession of all or substantially all of the inventory, accounts receivable or other 
property of an insolvent person or bankrupt that was acquired for or used in relation to a 
business carried on by the insolvent person or bankrupt; 
 
(b) exercise any control that the court considers advisable over that property and over the 
insolvent person’s or bankrupt’s business; or 
 
(c) take any other action that the court considers advisable. 
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Restriction on appointment of receiver 
 
(1.1) In the case of an insolvent person in respect of whose property a notice is to be sent under 
subsection 244(1), the court may not appoint a receiver under subsection (1) before the expiry of 
10 days after the day on which the secured creditor sends the notice unless 
 

(a) the insolvent person consents to an earlier enforcement under subsection 244(2); or 
 
(b) the court considers it appropriate to appoint a receiver before then. 

 
Definition of receiver 
 
(2) Subject to subsections (3) and (4), in this Part, receiver means a person who 
 

(a) is appointed under subsection (1); or 
 
(b) is appointed to take or takes possession or control — of all or substantially all of the 
inventory, accounts receivable or other property of an insolvent person or bankrupt that 
was acquired for or used in relation to a business carried on by the insolvent person or 
bankrupt — under 

 
(i) an agreement under which property becomes subject to a security (in this Part 
referred to as a “security agreement”), or 
 
(ii) a court order made under another Act of Parliament, or an Act of a legislature 
of a province, that provides for or authorizes the appointment of a receiver or 
receiver-manager. 

 
Definition of receiver — subsection 248(2) 
 
(3) For the purposes of subsection 248(2), the definition receiver in subsection (2) is to be read 
without reference to paragraph (a) or subparagraph (b)(ii). 
 
Trustee to be appointed 
 
(4) Only a trustee may be appointed under subsection (1) or under an agreement or order referred 
to in paragraph (2)(b). 
 
Place of filing 
 
(5) The application is to be filed in a court having jurisdiction in the judicial district of the 
locality of the debtor. 
 
Orders respecting fees and disbursements 
 
(6) If a receiver is appointed under subsection (1), the court may make any order respecting the 
payment of fees and disbursements of the receiver that it considers proper, including one that 
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gives the receiver a charge, ranking ahead of any or all of the secured creditors, over all or part 
of the property of the insolvent person or bankrupt in respect of the receiver’s claim for fees or 
disbursements, but the court may not make the order unless it is satisfied that the secured 
creditors who would be materially affected by the order were given reasonable notice and an 
opportunity to make representations. 
 
Meaning of disbursements 
 
(7) In subsection (6), disbursements does not include payments made in the operation of a 
business of the insolvent person or bankrupt. 
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