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ENDORSEMENT OF JUSTICE STEELE: 

1. The Receiver seeks an order approving a proposed deposit return protocol and approving the 
development management contracts entered into with Elm.  The Receiver also seeks to amend the 
third amended and restated receivership order to correct an earlier typographical error. 
 

2. Kingsett, the principal secured creditor, supports the requested relief. 
 

3. No one opposes the relief sought. 
 
Deposit Return Protocol 
 

4. The Receiver intends to terminate all Pre-Sale APSs for which the counterparties either advise that they 
are not willing to sign an APS Amendment or have not responded by the deadline. 
 

5. Deposits that were made under the Pre-Sale APSs are covered under a policy issued by Trisura 
Guarantee Insurance Company. 
 

6. The proposed Deposit Return Protocol sets out the process by which counterparties to the Pre-Sale 
APSs will be refunded for deposits paid under the agreements. 
 

7. As noted by the Receiver, protocols to return deposits paid by counterparties to terminated pre-sale 
agreements are common in real estate insolvencies and are frequently approved by this court.  The 
terms of deposit refund protocol are substantially similar to those used in similar cases. 
 

8. I am satisfied that the deposit return protocol should be approved. 
 
Development Management Contracts 
 

9. Prior to the receivership proceedings, Vandyk Group was the development manager for the Projects.  It 
oversaw planning, design, sales, and marketing. 
 

10. The Receiver seeks to engage a third-party development manager to fulfil the tasks previously done by 
Vandyk. 
 

11. The Receiver, on behalf of Uptowns and Heartlake, entered into a Development Management 
Agreement with Elm with respect to the two projects, subject to court approval. 
 

12. The court has broad discretion under s. 243(1) of the BIA to “take any other action that the court 
considers advisable.”  
 

13. As noted by the Receiver, the court has on several occasions authorized receivers to enter into 
contracts for the purpose of facilitating the completion of construction contracts.  The court previously 
approved the construction management agreements with Elm for the Uptowns Project and the 
Heartlake Project. 



 

 

 
14. The Receiver has determined that retaining Elm as development manager is in the best interests of the 

Projects and submits that the contracts should be approved for the reasons set out at par. 22 of the 
Receiver’s factum. 
 

15. I am satisfied that the development management contracts should be approved. 
 

16. Order attached. 
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Justice Steele 
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