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ENDORSEMENT OF JUSTICE CAVANAGH: 
 
[1] On November 14, 2023, the Court issued an order, as most recently amended on October 16, 2025, 
appointing KSV Restructuring Inc. ("KSV") as the receiver and manager (in such capacity, the "Receiver") of 
certain real property (the "Real Property") and all present and future assets, undertakings and personal property 
of Vandyk - Uptowns Limited, Vandyk - Lakeview-DXE-West Limited, Vandyk - Heartlake Limited, 2402871 
Ontario Inc., and Vandyk - The Ravine Limited located at, related to, used in connection with or arising from or 
out of the Real Property, or which is necessary to the use and operation of the Real Property, including all proceeds 
therefrom, together with all agreements of purchase and sale executed by Vandyk - Lakeview-DXE-East Limited 
("Lakeview East," and collectively with the entities above, the "Receivership Respondents"), related to any of the 
Real Property (collectively with the Real Property, the "Property"). 

[2] Each of Lakeview, Uptowns, Ravine, and Heartlake is a single-purpose real estate development company 
that owns a specific project that it is developing on its respective Real Property (the "Projects"). The Receiver 
ultimately determined that the Projects should be marketed for sale, and on January 15, 2026, the Court granted 
the "Sale Process Approval Order," which approved a sale process (the "Sale Process") for the Property of 
Uptowns, Lakeview, Lakeview East, Heartlake, and Ravine (collectively, the "Vendors" and such Property, the 
"Subject Property"). The Sales Process Order further approved a Stalking Horse Agreement of Purchase and Sale 
dated December 29, 2025 (as amended, the "APS") between the Receiver and KingSett Mortgage Corporation 
("KingSett," and in such capacity the "Purchaser"). 

[3] As no Qualified LOIs were received by the LOI Deadline (as each term is defined in the Sale Process), 
the Sale Process has been deemed terminated, and the Stalking Horse Bid (as defined in the Sale Process) was 
deemed to be the successful bid.  

[4] In connection with the implementation of the APS, the Receiver moves for an Approval and Vesting Order 
(the "AVO"), which will, among other things: (i) approve the proposed sale transaction between the Receiver and 
the Purchaser, pursuant to the APS (the "Transaction"); (ii) transfer and vest the Purchased Assets (as defined in 
the APS) in the Purchaser following the Receiver's delivery of a certificate in the form attached as Schedule "A" 
to the proposed AVO; and (iii) authorize the Receiver to establish the Priority Payable Reserve (as defined below). 

[5] Under the terms of the APS, the Purchaser will purchase all of the Vendors' right, title, and interest in 
certain Subject Property, including: (i) the Lands, being the real property described in Schedule "A" of the APS 
(and all rights and benefits appurtenant thereto); (ii) all buildings, structures, improvements, appurtenances, 
attachments and fixtures located on, in or under the Lands; and (iii) subject to the satisfaction of applicable 
conditions, the Homebuyer Purchase Agreements and the Condominium Documents (each term as defined in the 
APS). All assets, undertakings and properties of the Vendors, other than the Purchased Assets (as defined in the 
APS), are excluded from the scope of the Transaction.  

[6] The purchase price to be paid by the purchaser (the "Purchase Price") is equal to the sum of: (i) the amount 
outstanding on the Closing Date (if any) under the Receiver's Charge and the Receiver's Borrowing Charges, 
other than the Receiver's General Borrowings Charge and the Receiver's Lakeview Borrowings Charge (as such 
terms are defined in the Amended Receivership Order); (ii) an amount to be agreed to by the Vendor and the 
Purchaser prior to the Closing Date, to be used by the Receiver to fund costs incurred in connection with necessary 
post-Closing matters, with any unused portion being returned to the Purchaser; (iii) the amount owing under the 
KingSett Indebtedness as of the Closing Date, which as of March 12, 2026 is equal to approximately 
$271,276,722; (iv) the amount payable in respect of any Priority Payables on the Closing Date; and (v) the amount 
outstanding in respect of the Assumed Lakeview Mortgage as of the Closing Date, which as of March 12, 2026 
is equal to approximately 43,947,765, unless the Assumed Lakeview Mortgage is assumed by the Purchaser.  



[7] In order to account for the total value of asserted Priority Claims, the proposed AVO authorizes the 
Receiver to establish a reserve of $12,334,141.21 from the proceeds of the Transaction, which will be used to 
satisfy Priority Payables (the "Priority Payable Reserve"). The Priority Payable Reserve will be fully funded by 
KingSett, and to the extent that any funds remain following the determination of Priority Payables, such funds 
will be returned to KingSett or, in the event of letter(s) of credit and/or bond(s) having been provided instead of 
cash, the letter(s) of credit and/or bond(s) may be cancelled or returned. Similarly, to the extent the ultimate value 
of a claimant's Priority Claim is less than the Priority Claim amount asserted in such claimant's Proof of Claim, 
the Priority Payable Reserve will be reduced by such amount as such Priority Claims are resolved.  

[8] The Receiver’s motion is opposed by the DXE Condo Purchaser’s Association (the “Association”). The 
Association represents approximately 56 people who executed agreements of purchase and sale for pre-
construction condominiums in the Lakeview and Lakeview East projects.  

[9] The Association submits that the Receiver has neglected the interests of these persons who are 
stakeholders in the receivership proceeding. The Association’s position is that many purchasers cannot close the 
purchase transactions where the market value of the units in the Project has decreased since the agreements were 
entered into due to a combination of market conditions and impacts on the Project arising from Vandyk’s 
insolvency. The Association’s position is that the equity gap between the market value of the units and the 
purchase price makes it impossible for many of these persons to obtain financing. The Association’s position is 
that enforcing the agreements is not in the pre-construction purchasers’ best interests.  

[10] In Third Eye Capital Corporation v. Ressources Dianor Inc./Dianor Resources Inc., 2019 ONCA 508 the 
Court of Appeal, at para. 73, explained that the purpose of a receivership is to enhance and facilitate the 
preservation and realization of the assets for the benefit of creditors. The Court of Appeal observed that this 
purpose is generally achieved through a liquidation of the debtor’s assets and that the receiver’s primary task is 
to ensure that the highest value is received for the assets so as to maximize the return to creditors.  

[11] In Royal Bank of Canada v. Soundair Corp., 1991 CanLII 2727 (ON CA), the Court of Appeal, at para. 
16, summarized the factors which a court must consider when deciding whether to approve a proposed sale by a 
receiver: 

a. whether the receiver has made a sufficient effort to get the best price and has not acted 
improvidently; 

b. the efficacy and integrity of the process by which offers are obtained; 

c. whether there has been unfairness in the working out of the process; and 

d. the interests of all parties. 

[12] The Receiver submits that the Soundair factors support approval of the Transaction. The Receiver, in its 
Eleventh Report, reports on the marketing process it followed. The Receiver reports that it carried out the sale 
process in accordance with the Sale Process Approval Order including using a reputable real estate broker to list 
the Subject Property for sale. In the Eleventh Report, at section 5.2, the Receiver summarized the results of the 
Sale Process. No letters of interest or bids were submitted prior to the bid deadline. As a result, the Sale Process 
was terminated and the Stalking Horse Bid was deemed to be the successful bid. 

[13] The Association submits that when the Soundair factors are considered, the Court should not approve the 
Transaction.  

[14] The Association first submits that the Receiver has not demonstrated that it obtained the best price, 
because it did not evaluate a legitimate alternative proposal from purchasers. The Association refers to a proposal 
made by the Association in a letter from their counsel dated April 2, 2026 which states that many of the pre-



construction purchasers are willing to forfeit their deposits in exchange for a release from their purchase 
obligations.  

[15] The Receiver, through a letter from its counsel dated April 20, 2026, responded that the Association’s 
proposal is not a valid alternative to the Stalking Horse APS. The Receiver advised that KingSett has advised that 
it will not agree to amend the stalking Horse APS to remove the Lakeview agreements of purchase and sale of its 
members. The Receiver explained that the alternative to completion of the Transaction is completion of the project 
within the receivership proceedings in which case it is intended that the sale transactions would be completed or 
the deposit would be retained. The Receiver explained that the proposal would not offer a benefit to the estate.  

[16] I am satisfied that the Receiver considered the Association’s proposal and has taken this into account in 
making its recommendation to the court. I accept that the Receiver has shown that it made a sufficient effort to 
get the best price and that it did not act improvidently.  

[17] The Association also submits that the Soundair factors do not support approval of the Transaction because 
the interests of 390 pre-construction purchasers were not considered and because the sale process excluded this 
large and identifiable stakeholder group, resulting in a transaction that is unfair to them.  

[18] In support of this submission, the Association relies on KingSett Mortgage Corporation et al. v. Vandyk-
Uptowns Limited et al., 2024 ONSC 6205. In Vandyk, there were purchase agreements made before the receiver 
was appointed, many of which contemplated purchase prices that, in the professional opinion of the receiver, were 
significantly below current market values. The receiver sought authority to negotiate agreements to increase the 
purchase prices or disclaim the agreements. The proposed amended purchase prices were reported by the receiver 
to be below current market rates and homebuyers were given the election of terminating their agreements if they 
do not agree to the amended price. Osborne J. (as he then was) was satisfied that approving the relief sought by 
the receiver was the best path forward. Osborne J. confirmed the jurisdiction of the court to direct a receiver to 
disclaim presale homebuyer agreements in the context of real property receiverships which, he noted, is derived 
from the duty of a receiver to maximize the recovery of assets under its jurisdiction. Among the factors to be 
considered is whether the disclaimer would enhance the value of the assets.  

[19] The Association submits that in Vandyk, the court considered whether the receiver’s recommendation 
would be fair to purchasers who would be offered a revised price that is below current rates. The Association 
submits that the fairness of the Transition to purchasers of pre-construction condominiums should be considered 
on this motion and, if the Court concludes that it would be unfair to hold purchasers to the agreements of purchase 
and sale, the Court should decline to approve the Transaction. 

[20] In Vandyk, the court viewed the receiver’s proposal for authority to offer revised prices to purchasers and 
to disclaim agreements of purchase and sale from the perspective of the duty of the receiver to maximize the 
recovery of assets. The decision in Vandyk is not authority for the proposition that a receiver has a duty to consider 
whether authority should be sought to disclaim contracts where such disclaimers, although beneficial to a 
contracting party who wishes to be relieved of the burden of an agreement, would not enhance the recovery of 
assets for the estate in receivership.  

[21] In Soundair, the Court of Appeal noted that the primary interest is that of the creditors of the debtor, 
although there are other persons who would have an interest in the process whose interests require consideration. 
I am satisfied that the Receiver considered the interests of persons with an interest in the sale process and that the 
Receiver’s recommendation that the Transaction be approved reflects a proper consideration of the relevant 
interests, giving primary consideration to the interests of creditors. I do not agree that the Receiver should 
withhold its recommendation that the Transaction be approved, or that the Court should withhold approval of the 
Transaction, in these circumstances, where persons subject to pre-construction agreements of purchase and sale 
wish be relieved of contractual obligations because of their position that the agreements are not in their best 
interests.  



[22] I am satisfied that the Soundair factors support approval of the Transaction and that it should be approved. 

[23] The Association submits that if the Transaction is approved, the court should direct that the Receiver send 
a notice to all persons who are parties to agreements of purchase and sale to provide information to them of a 
potential right of rescission of their agreement pursuant to s. 74 of the Condominium Act, 1998 (the “Act”).  

[24] The Association submits that there is a right for purchasers to rescind their agreements because completion 
of the Transaction will result in a “material change” (a defined term in the Act) in the information contained in a 
disclosure statement delivered to a purchaser under the Act. The Receiver does not agree that completion of the 
Transaction will result in a “material change” under the Act. The Association submits that this position is at least 
arguable and, therefore, where the Act is consumer protection legislation which must be interpreted generously 
in favour of consumers, a direction requiring such a notice is justified and appropriate because of the risk that a 
purchaser who is notified of the Transaction may fail to rescind an agreement of purchase and sale within the 10 
day period provided for by the Act.  

[25] The rights of the Association’s members or other persons under the Act are unaffected by the requested 
AVO. The Association is able to communicate with its own members in respect of the statutory provisions. The 
interpretation of the Act as consumer protection legislation is not an issue on this motion. I do not agree with the 
Association that on a motion such as this it is appropriate for the Court to direct the Receiver to provide 
information to the Association’s members, or other persons, concerning their legal rights under the Act and 
suggest that such persons engage with legal counsel concerning such rights.  

[26] I decline to direct that the Receiver is required to issue a notice such as the one proposed by the 
Association. 

[27] I am satisfied that the requested Order should be made. Order to issue in form of the Order signed by me 
today.  

Released: April 27, 2026 

         ________________________________ 


