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PART I – NATURE OF THE MOTION1 

1. This factum is filed in support of a motion under section 49 of the CCAA by De Cloet 

Greenhouse Mfg. Ltd. (the “Canadian Debtor”), in its capacity as the foreign representative (in 

such capacity, the “Foreign Representative”) of itself and the other Debtors2, for an Order (the 

“Third Recognition Order”), among other things, recognizing and giving full force and effect in 

Canada to the Foreign Orders (as defined below) to the extent entered by the U.S. Bankruptcy 

Court, and granting certain related relief, as discussed further herein. 

2. The Foreign Representative submits that recognition of the Foreign Orders is necessary 

and appropriate to protect the Canadian Debtor and preserve the value of the Canadian Business 

(as defined below) for the benefit of stakeholders generally. The Foreign Representative 

respectfully requests that this Court issue the Third Recognition Order. 

PART II – FACTS 

3. The facts relating to this motion are more fully set out in the Second Zalev Affidavit and 

the Fourth Zalev Affidavit.  

A. Background 

4. The Debtors, including the Canadian Debtor, are a collection of complementary 

businesses, operating as a commercial enterprise to offer a shared customer base a broad suite 

of green industry-focused products and services. The Debtors operate one of North America’s 

leading wholesale distribution platforms in the professional green industry, along with several 

 
1 Capitalized terms used but not otherwise defined herein have the meaning given to them in the Affidavit 
of Adam Zalev sworn August 21, 2026 (the “Second Zalev Affidavit”) or the Affidavit of Adam Zalev sworn 
October 8, 2026 (the “Fourth Zalev Affidavit”), as applicable. 
2 The “Debtors” include BFG Supply Co., LLC; Bamboo Purchaser, Inc.; BFG Purchaser Parent, Inc.; BFG 
Supply Holdings, Inc.; BFG Holdings I, Inc.; BFG Supply Canada Holdings, Inc.; BFG Kalamazoo, LLC; 
BFG Logistics, LLC; L&L Nursery Supply, Inc.; Gard’N-Wise Distributors, Inc.; International Greenhouse 
Contractors, LLC; Greenhouse Solutions, LLC; Greenhouse Contracting Services, LLC; Green-Tek, LLC; 
GROSouth, Inc.; BFG VG Supply Acquisition, LLC; and the Canadian Debtor. 
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complementary specialized businesses.3 The Canadian Debtor operates out of a Canadian-based 

facility as a made-to-order designer and manufacturer of commercial greenhouse structures and 

systems (the “Canadian Business”) and accounts for approximately 2.5% of the Debtors’ annual 

revenue. 

5. On August 18, 2026, the Debtors filed voluntary petitions for relief with the U.S. Bankruptcy 

Court pursuant to chapter 11 of the Bankruptcy Code.4 On August 20, 2026, the U.S. Bankruptcy 

Court granted various relief on an interim basis, authorizing the Debtors to continue to operate 

their business in accordance with the Bankruptcy Code (the “First Day Orders”).5 

6. On August 28, 2026, this Court granted an Initial Recognition Order, among other things, 

recognizing the Canadian Debtor as the Foreign Representative of itself and the other Debtors, 

recognizing the United States of America as the centre of main interests for the Canadian Debtor, 

and recognizing the Canadian Debtor’s Chapter 11 Case as a foreign main proceeding. On the 

same day, this Court granted the Supplemental Order, among other things, recognizing certain of 

the First Day Orders, granting a stay of proceedings in respect of the Canadian Debtor and its 

directors and officers in Canada, granting an administration charge, a charge in favour of the 

directors and officers of the Canadian Debtor and a charge in favour of the lenders under the DIP 

Facility, and appointing AlixPartners Restructuring, Inc. as Information Officer in the Canadian 

Recognition Proceeding.6 

7. On September 18, 2026, this Court granted the Second Recognition Order, among other 

things, recognizing and enforcing various orders entered by the U.S. Bankruptcy Court, including, 

 
3 Fourth Zalev Affidavit at para. 19. 
4 Fourth Zalev Affidavit at para. 12. 
5 Fourth Zalev Affidavit at para. 14. 
6 Fourth Zalev Affidavit at para. 15. 

https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=18
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=16
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=16
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=16
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among other orders: (i) final versions of certain of the First Day Orders; (ii) the Second Interim 

Cash Management Order; and (iii) the Bidding Procedures Order.7 

8. To further the ongoing restructuring of the Debtors, the Foreign Representative now seeks 

the Third Recognition Order recognizing certain orders that were entered by the U.S. Bankruptcy 

Court on September 28, 2026 and October 12, 2026, and to the extent granted, an order in respect 

of a motion scheduled to be heard before the U.S. Bankruptcy Court on October 14, 2026 and 

giving those orders (if granted) full force and effect in Canada (collectively, the “Foreign Orders”). 

The Foreign Orders consist of: (i) the Second Interim DIP Order; (ii) the Final DIP Order; and (iii) 

the Third Interim Cash Management Order.8 

9. This Court has jurisdiction to grant the Third Recognition Order under Part IV of the CCAA, 

and the requested relief is consistent with the principles of comity and cooperation that underlie 

Part IV. Recognition of the Foreign Orders is necessary to protect and preserve the value of the 

Canadian Debtor’s business as a going concern for the benefit of a broad range of stakeholders.9 

B. Status of the Restructuring  

10. Although the Debtors obtained authorization to begin winding down their business, the 

Canadian Debtor has continued to operate the Canadian business since the Petition Date to 

preserve the going concern value thereof while the Debtors explore the possibility of a going 

concern sale.10 

11. In accordance with the Bidding Procedures, the Debtors, with the assistance of their 

investment banker, SSG Advisors, LLC, marketed the Debtors’ business and solicited interest in 

 
7 Fourth Zalev Affidavit at paras. 16 & 17. 
8 Fourth Zalev Affidavit at para. 3; Second Report of the Information Officer dated October 13, 2026 at 
1.0.12 and 1.0.13 [Second Report]. 
9 Fourth Zalev Affidavit at para. 8. 
10 Fourth Zalev Affidavit at para. 22. 

https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=17
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=17
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=13
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=15
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=19
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one or more going concern transactions for all or part of the Debtors’ business, including the 

Canadian Business.11 Through these efforts, the Debtors identified Stalking Horse Bidders for 

three segments of the United States-based Debtors’ business. While the Debtors received offers 

in respect of the Canadian Business, they were unable to come to terms with any of the interested 

parties with respect to a stalking horse bid.12 

12. The Debtors will seek approval of the Stalking Horse Bid transactions from the U.S. 

Bankruptcy Court at the October US Hearing. None of the transactions sfor which approval will 

be sought at the October 14, 2026 hearing involve the Canadian Debtor.13  

13. While the Debtors did not receive any Qualified Bids for the Canadian Debtor’s business 

or assets as of the Bid Deadline, multiple parties expressed interest in pursuing a potential 

transaction. The Debtors and their advisors are continuing to work with those interested parties 

in respect of a potential transaction and may seek approval of a transaction at a later date.14 

14. The Debtors have also filed a motion for an order (the “Bar Date Order”), among other 

things: (i) establishing procedures for parties asserting claims against any of the Debtors to submit 

a Proof of Claim; (ii) setting Bar Dates for creditors to submit a Proof of Claim; and (iii) approving 

the form of the Bar Date Notice, including the publication version, and the manner of service 

thereof. The hearing for the Bar Date Order is currently scheduled before the U.S. Bankruptcy 

Court for October 27, 2026 at 10:00 a.m.15 No relief in respect of the Bar Date Order is sought on 

this motion.  

 
11 Fourth Zalev Affidavit at para. 23. 
12 Fourth Zalev Affidavit at para. 24. 
13 Fourth Zalev Affidavit at para. 25. 
14 Fourth Zalev Affidavit at para. 26. 
15 Fourth Zalev Affidavit at para. 27. 

https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=19
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=19
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=19
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=20
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=20
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C. Foreign Orders 

The Second Interim DIP Order and the Final DIP Order 

15. By way of the Interim DIP Order, the Debtors were authorized to obtain postpetition 

financing in accordance with the terms of the DIP Credit Agreement, and access cash collateral 

of the Prepetition ABL Secured Parties.16 Under the Interim DIP Order, the DIP Facility provided 

a total interim availability of $22 million, approximately $8 million of which is new money 

financing.17 The Interim DIP Order was recognized by this Court pursuant to the Supplemental 

Order.18 

16. The U.S. Bankruptcy Court entered the Second Interim DIP Order, on consent, on 

September 28, 2026 following the adjournment of the Debtors’ motion for the Final DIP Order, 

originally scheduled to be heard on September 29, 2026.19 The Second Interim DIP Order, among 

other things: (i) provides for the continuation, on an interim basis, of the relief provided for in the 

Interim DIP Order; (ii) increases the availability under the DIP Facility to $55 million; and (iii) 

reflects minor comments received from various interested parties.20 

17. The Debtors are seeking the Final DIP Order on a motion before the U.S. Bankruptcy 

Court scheduled for October 14, 2026.21  The form of Final DIP Order was filed with the U.S. 

Bankruptcy Court and attached as Appendix “B” to the Information Officer’s Second Report.22  If 

entered, the Final DIP Order will amend the relief previously granted in the Second Interim DIP 

Order to, among other things: (i) approve the rollup of the remaining amounts outstanding under 

the prepetition Revolving Credit Facility; (ii) reflect the relief being granted on a final basis rather 

 
16 Fourth Zalev Affidavit at para. 28. 
17 Fourth Zalev Affidavit at paras. 28-29. 
18 Fourth Zalev Affidavit at paras. 14-15. 
19 Fourth Zalev Affidavit at paras. 4-6. 
20 Fourth Zalev Affidavit at para. 32. 
21 Fourth Zalev Affidavit at para. 7. 
22 Second Report at 1.0.11 & Appendix “B”. 

https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=20
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=20
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=16
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=14
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=21
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=15
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=e3650a738eeb41a89a4d1c4f423a7650&p=6
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=ccd1c845eff64de3896f4ae2230e6ca9&p=1
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than interim; and (iii) waive certain rights related to marshalling and surcharging of collateral that 

would otherwise be available under the Bankruptcy Code.23 

18. The Official Committee of Unsecured Creditors (the “UCC”) appointed in the Chapter 11 

Cases has filed an objection to the Final DIP Order (the “UCC Objection”). The UCC Objection 

raises the concern, among others, that the protections afforded to the secured lenders are 

inappropriate and that the fees associated with the DIP Facility are out-of-market. 

19. The Debtors filed a reply to the UCC Objection on October 9, 2026 (the “Debtors’ Reply”). 

The Debtors’ Reply, among other things, takes the position that the objections raised in the UCC 

Objection are either misplaced or otherwise arise from a misreading of the Final DIP Order. 

Third Interim Cash Management Order 

20. The Final Cash Management Order was intended to be included in the September 14 

Foreign Orders. However, the motion for the Final Cash Management Order was adjourned to 

September 29, 2026, and subsequently to October 14, 2026, to provide additional time for the 

Debtors to engage with their stakeholders, including the U.S. Trustee, on the terms of the Final 

Cash Management Order. Those discussions are ongoing and the Debtors’ motion to approve 

the Final Cash Management Order has been further adjourned. 

21. In the interim, a further interim version of the Second Interim Cash Management Order 

(the “Third Interim Cash Management Order”) was entered by the U.S. Bankruptcy Court on 

October 12, 2026 without a hearing.24 The Third Interim Cash Management Order contains no 

substantive changes to the Second Interim Cash Management Order and authorizes the Debtors’ 

continued use of their existing cash management system, bank accounts and business forms, 

 
23 Fourth Zalev Affidavit at para. 33. 
24 Second Report at 1.0.12. 

https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=21
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=e3650a738eeb41a89a4d1c4f423a7650&p=6
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pending a further hearing at a later date.25 The Foreign Representative is seeking recognition of 

the Third Interim Cash Management Order and will return at a later date to seek recognition from 

this Court of the Final Cash Management Order, if ultimately granted. 

PART III – THE ISSUES 

22. The issue to be determined on this motion is whether this Court should grant the Third 

Recognition Order, recognizing and giving full force and effect in Canada to the Foreign Orders 

pursuant to section 49 of the CCAA.   

PART IV – THE LAW 

A. This Court Has Jurisdiction to Recognize the Foreign Orders 

23.  Part IV of the CCAA is intended to provide mechanisms for dealing with cross-border 

insolvencies and to promote, among other things: (i) cooperation between Canadian courts and 

courts in foreign jurisdictions; (ii) the fair and efficient administration of cross-border insolvencies 

in a manner that protects the interests of creditors, interested persons and debtor companies; and 

(iii) the protection and maximization of the value of a debtor company’s property.26 

24. Pursuant to the Initial Recognition Order, this Court recognized the Canadian Debtor’s 

Chapter 11 Case as a “foreign main proceeding” under sections 47 and 48 of the CCAA. This 

Court also granted the Supplemental Order, which, among other things, recognized certain First 

Day Orders entered by the U.S. Bankruptcy Court in the Chapter 11 Cases and granted related 

relief in Canada. 

25. Where a foreign proceeding has been recognized under Part IV of the CCAA, section 

49(1) provides this Court with broad jurisdiction to grant “any order that it considers appropriate” 

on the application of the foreign representative, provided that the Court is satisfied that the order 

 
25 Second Report at 4.2. 
26 Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 44 [CCAA]; Zochem Inc. (Re), 2016 
ONSC 958 at para. 15. 

https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=e3650a738eeb41a89a4d1c4f423a7650&p=16
https://canlii.ca/t/56wtt#sec44
https://canlii.ca/t/gn8gg
https://canlii.ca/t/gn8gg
https://canlii.ca/t/gn8gg#par15
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is necessary for the protection of the debtor company’s property or the interests of a creditor or 

creditors.27 

26. Section 52(1) of the CCAA further provides that, where an order recognizing a foreign 

proceeding has been made, this Court shall cooperate, “to the maximum extent possible, with the 

foreign representative and the foreign court involved in the foreign proceeding”. An order under 

Part IV may be made on any terms and conditions that the Court considers appropriate in the 

circumstances.28 

27. Comity is the central principle governing Part IV of the CCAA and requires that Canadian 

courts recognize and enforce orders granted by a foreign jurisdiction, provided that the foreign 

court has “assumed jurisdiction on a basis consistent with order, predictability and fairness.”29 

Canadian courts have consistently encouraged comity and cooperation among courts in different 

jurisdictions in cross-border insolvency proceedings, and in particular courts in Canada and the 

United States have made efforts to complement, coordinate and accommodate each other’s 

proceedings. Such cooperation avoids multiplicity of proceedings, inconsistent decisions and 

uncertainty regarding the effect of restructuring proceedings on creditors and other stakeholders 

in different jurisdictions.30 

28. This Court has already recognized the Canadian Debtor’s Chapter 11 Case as a foreign 

main proceeding, determined that recognition of the First Day Orders and the related relief 

granted under the Supplemental Order was appropriate and recognized certain of the First Day 

Orders on a final basis.31 The same jurisdictional basis applies to the Foreign Orders now before 

 
27 CCAA, s. 49(1). 
28 CCAA, ss. 50 & 52(1). 
29 Hollander Sleep Products, LLC (Re), 2019 ONSC 3238 at para. 41. [Hollander Sleep Products]. 
30 Hollander Sleep Products at paras. 41-42; Babcock & Wilcox Canada Ltd. (Re), 2000 CanLII 22482 
(ONSC) at paras. 9-10 [Babcock & Wilcox Canada]. 
31 In the matter of De Cloet Greenhouse Mfg. Ltd. (August 28, 2026), ONSC (Commercial List), Court File 
No. CL-26-00000372-0000 (Initial Recognition Order); In the matter of De Cloet Greenhouse Mfg. Ltd. 
(August 28, 2026), ONSC (Commercial List), Court File No. CL-26-00000372-0000 (Supplemental Order) 

https://canlii.ca/t/56wtt#sec49
https://canlii.ca/t/56wtt#sec50
https://canlii.ca/t/56wtt#sec52
https://canlii.ca/t/j0qb1
https://canlii.ca/t/j0qb1#par41
https://canlii.ca/t/j0qb1#par41
https://canlii.ca/t/1w3sn
https://canlii.ca/t/1w3sn#par9
https://cdncases.alixpartners.com/docs/default-source/insolvency-case-documents/decloet-greenhouse/ccaa-proceedings/court-orders/initial-recognition-order-dated-august-28-2026.pdf?sfvrsn=ce6fa964_4
https://cdncases.alixpartners.com/docs/default-source/insolvency-case-documents/decloet-greenhouse/ccaa-proceedings/court-orders/supplemental-recognition-order-(foreign-main-proceeding)-dated-august-28-2026.pdf?sfvrsn=487e33fc_8
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this Court. Accordingly, this Court has jurisdiction under sections 49, 50 and 52 of the CCAA to 

grant the Third Recognition Order and recognize and give full force and effect in Canada to the 

Foreign Orders.  

B. The Foreign Orders Should be Recognized and Enforced in Canada 

29. When deciding whether to recognize a foreign order, Canadian courts have considered, 

among other factors: (i) the promotion of comity and cooperation between the courts; (ii) respect 

for the “overall thrust of foreign bankruptcy and insolvency legislation in any analysis,” unless it 

diverges radically from the process in Canada; (iii) the equitable and, to the extent reasonably 

possible, equal treatment of common or like stakeholders regardless of their location; 

(iv) permitting the enterprise to reorganize as a global entity, including allowing one jurisdiction to 

take charge of the principal administration of the enterprise’s reorganization; and (v) the notice 

given to stakeholders.32 As set out below, considering these factors and the principles of Part IV 

outlined above, the Third Recognition Order should be granted.  

30. These factors strongly support the recognition of the Foreign Orders. Each of the Foreign 

Orders treats the Debtors’ stakeholders in Canada and the United States equally. Recognition of 

the Foreign Orders will further the principles of comity and cooperation, facilitate the coordinated 

administration of the Chapter 11 Cases and this Canadian Recognition Proceeding, and protect 

and preserve the value of the Canadian Debtor’s business.33 This Court has previously 

recognized that the Canadian and United States operations of the Debtors are highly integrated, 

that coordination of the two proceedings will ensure fair treatment of both United States and 

Canadian stakeholders, and that the U.S. Bankruptcy Court appropriately took jurisdiction over 

 
[De Cloet Supplemental Order]; In the matter of De Cloet Greenhouse Mfg. Ltd. (September 18, 2026), 
ONSC (Commercial List), Court File No. CL-26-00000372-0000 (Second Recognition Order). 
32 Babcock & Wilcox Canada at para. 21. See also Xerium Technologies Inc. (Re), 2010 ONSC 3974 at 
paras. 26–27; Paladin Labs Canadian Holding Inc., 2024 ONSC 539 at para. 22.  
33 Fourth Zalev Affidavit at para. 8. 

https://canlii.ca/t/1w3sn#par21
https://canlii.ca/t/2cxsz
https://canlii.ca/t/2cxsz#par26
https://cdncases.alixpartners.com/docs/default-source/insolvency-case-documents/paladin-labs-canadian-holding-inc/ccaa-proceedings/court-orders/endorsement-of-justice-morawetz-dated-january-26-202402569cad-8c95-4d6f-9bec-674f7ecfe89f.pdf?sfvrsn=5d3b6790_3
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=15
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the Chapter 11 Cases.34 The Foreign Orders should be recognized and given full force and effect 

in Canada.  

(i) The Foreign Orders 

31. The relief provided for in the Foreign Orders is necessary to permit the Debtors to continue 

operating their businesses during the Chapter 11 Cases and preserve the value of their 

businesses while they continue to explore potential transactions with a view to maximizing value 

for their stakeholders.35  

32. The Second Interim DIP Order is a further interim version of the Interim DIP Order, entered 

by the U.S. Bankruptcy Court and recognized by this Court pursuant to the Supplemental Order.36 

The Second Interim DIP Order reflects comments received from various interested parties and 

was entered by the U.S. Bankruptcy Court on consent.37 The Final DIP Order is a proposed final 

version of the Second Interim DIP Order and approves the rollup of the remaining amounts 

outstanding under the prepetition Revolving Credit Facility.38 

33. This Court has, in numerous cases, granted approval of debtor-in-possession facilities 

containing rollup provisions in the context of foreign recognition proceedings.39 In doing so, this 

Court has emphasized the importance of comity.40 In Xinergy, Justice Newbould held that in 

recognizing a rollup approved in a foreign proceeding, the Court should consider “whether there 

 
34 In the matter of De Cloet Greenhouse Mfg. Ltd. (August 28, 2026), ONSC (Commercial List), Court File 
No. CL-26-00000372-0000 (Endorsement of Dunphy, J.) [De Cloet Aug 28 Endorsement]. 
35 Fourth Zalev Affidavit at paras. 8 & 26. 
36 Fourth Zalev Affidavit at paras. 14-15. 
37 Fourth Zalev Affidavit at paras. 6 & 32. 
38 Fourth Zalev Affidavit at para. 33. 
39 Sungard Availability Services (Canada) Ltd./ Sungard, Services de Continuite des Affaires (Canada) Ltee 
(May 16, 2022), ONSC (Commercial List), Court File No. CV-22-00679628-00CL (Order (Recognition of 
Foreign Orders)) at para. 3(a) (see also related Endorsement); GNC Holdings, Inc. et al. (June 29, 2020), 
ONSC (Commercial List), Court File No. CV-20-00642970-00CL (Endorsement) at paras. 20-22 [GNC 
Holdings]; Hartford Computer Hardware, Inc. (Re), 2012 ONSC 964 at paras. 10-14 and 18-19 [Hartford]. 
40 Hollander Sleep Products at paras 46-47; Hartford at paras. 10-14 and 18-19; GNC Holdings at paras 
20-22. 

https://cdncases.alixpartners.com/docs/default-source/insolvency-case-documents/decloet-greenhouse/ccaa-proceedings/court-orders/endorsement-of-justice-dunphy-dated-august-28-2026.pdf?sfvrsn=c277359c_6
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=15
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=20
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=16
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=14
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=21
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=21
https://www.alvarezandmarsal.com/sites/default/files/canada/Recognition%20Order%20-%20Sungard%20-%20Applicant%20-%2016-MAY-2022.pdf
https://www.alvarezandmarsal.com/sites/default/files/canada/Recognition%20Order%20-%20Sungard%20-%20Applicant%20-%2016-MAY-2022.pdf
https://www.alvarezandmarsal.com/sites/default/files/canada/Counsel%20Slip%20for%20Justice%20Conway%20-%20%28930am%29.pdf
http://cfcanada.fticonsulting.com/GNCC/docs/Conway%20J%20Endorsement%20June%2029%202020.pdf
https://canlii.ca/t/fq4rk
https://canlii.ca/t/fq4rk#par10
https://canlii.ca/t/fq4rk#par18
https://canlii.ca/t/j0qb1#par46
https://canlii.ca/t/fq4rk#par10
https://canlii.ca/t/fq4rk#par18
http://cfcanada.fticonsulting.com/GNCC/docs/Conway%20J%20Endorsement%20June%2029%202020.pdf
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would be any material adverse interest to any Canadian interests in recognizing the ”rollup“ 

features of the DIP facility.”41 Considering the security granted in favour of the secured lenders 

and the limited assets available in Canada in that case, Justice Newbould found that there was 

no material prejudice to Canadian creditors.42 

34. This Court previously recognized the Interim DIP Order, including the rollup provisions 

therein in furtherance of comity between the Restructuring Proceedings.43 As acknowledged by 

this Court at that time, the recognition of the DIP Facility does not cause any material prejudice 

to uniquely Canadian creditors and does not prime any known secured party’s interest to property 

of the Canadian Debtor other than the Prepetition ABL Liens (as defined in the Interim DIP Order). 

35. The Third Interim Cash Management Order is a further interim version of the Second 

Interim Cash Management Order, previously entered by the U.S. Bankruptcy Court and 

recognized by this Court pursuant to the Second Recognition Order.44 The Third Interim Cash 

Management Order allows the Debtors’ continued use of their existing cash management system 

pending a hearing at a later date for the Final Cash Management Order.45 

36. Recognition of the Foreign Orders is consistent with the relief previously granted in this 

Canadian Recognition Proceeding and ought to be granted on the same basis and in furtherance 

of comity.46  

37. The Foreign Orders provide relief required for the Debtors to maintain the continued 

operation of their historical cash management system and procure necessary financing to fund 

the Restructuring Proceedings. Recognition of the Second Interim DIP Order, the Final DIP Order 

 
41 Xinergy Ltd. (Re), 2015 ONSC 2692 at paras. 21-22 [Xinergy]. 
42 Xinergy at para. 22. 
43 De Cloet Supplemental Order at para. 4(b); De Cloet Aug 28 Endorsement at para. 11. 
44 Fourth Zalev Affidavit at paras. 16-17. 
45 Second Report at 4.2. 
46 De Cloet Aug 28 Endorsement at paras. 6-7; In the matter of De Cloet Greenhouse Mfg. Ltd. (September 
18, 2026), ONSC (Commercial List), Court File No. CL-26-00000372-0000 (Endorsement of Dunphy, J.) at 
para. 2. 

https://www.insolvencies.deloitte.ca/en-ca/Documents/ca_en_insolv_insolv_Xinergy_ReasonsforJdgemnt_InitRecOrdSupOrdAp2515_2_042415.pdf
https://cdncases.alixpartners.com/docs/default-source/insolvency-case-documents/decloet-greenhouse/ccaa-proceedings/court-orders/supplemental-recognition-order-(foreign-main-proceeding)-dated-august-28-2026.pdf?sfvrsn=487e33fc_8
https://cdncases.alixpartners.com/docs/default-source/insolvency-case-documents/decloet-greenhouse/ccaa-proceedings/court-orders/endorsement-of-justice-dunphy-dated-august-28-2026.pdf?sfvrsn=c277359c_6
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=17
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=e3650a738eeb41a89a4d1c4f423a7650&p=16
https://cdncases.alixpartners.com/docs/default-source/insolvency-case-documents/decloet-greenhouse/ccaa-proceedings/court-orders/endorsement-of-justice-dunphy-dated-august-28-2026.pdf?sfvrsn=c277359c_6
https://cdncases.alixpartners.com/docs/default-source/insolvency-case-documents/decloet-greenhouse/ccaa-proceedings/court-orders/endorsement-of-justice-dunphy-dated-september-18-2026.pdf?sfvrsn=ca6324e5_3
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and the Third Interim Cash Management Order will facilitate the continued operation and 

preservation of the Canadian Debtor’s business while the Debtors continue to pursue their 

restructuring and explore potential value maximizing transactions.47 

38. The Information Officer has indicated that it supports the recognition of the Foreign 

Orders.48 

PART V – RELIEF REQUESTED 

39. For the foregoing reasons, the Applicant requests that this Honourable Court grant the  

Third Recognition Order, substantially in the proposed form. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 13th day of October, 2026. 

  

 
Cassels Brock & Blackwell LLP 

 
 CASSELS BROCK & BLACKWELL LLP 

Suite 3200, Bay Adelaide Centre - North 
Tower 
40 Temperance Street 
Toronto, ON  M5H 0B4 
 
Ryan Jacobs LSO#: 59510J  
Tel: 416.860.6465 
rjacobs@cassels.com 
 
Natalie Levine  LSO #: 64908K 
Tel: 416.860.6568 
nlevine@cassels.com 
 
Alec Hoy  LSO#: 85489K 
Tel: 416.860.2976 
ahoy@cassels.com 
 
Lawyers for the Foreign Representative 

 

 
47 Fourth Zalev Affidavit at paras. 8 & 26. 
48 Second Report at 4.1, 4.2 & 6.0. 

mailto:rjacobs@cassels.com
mailto:nlevine@cassels.com
mailto:ahoy@cassels.com
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=15
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=08bde9d8d814fd29a3ff3dc2fdc4f781&p=20
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=e3650a738eeb41a89a4d1c4f423a7650&p=13
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=e3650a738eeb41a89a4d1c4f423a7650&p=16
https://ontariocourts.casecenter.thomsonreuters.com/Case/Review3/e822c79f28fc4bc8abc27b0a7d898daf?d=e3650a738eeb41a89a4d1c4f423a7650&p=17
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SCHEDULE B  
TEXT OF STATUTES, REGULATIONS & BY-LAWS 

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36  

PART IV – CROSS-BORDER INSOLVENCIES 

PURPOSE 

Purpose 

44 The purpose of this Part is to provide mechanisms for dealing with cases of cross-border 
insolvencies and to promote 

(a) cooperation between the courts and other competent authorities in Canada with those of 
foreign jurisdictions in cases of cross-border insolvencies; 

(b) greater legal certainty for trade and investment; 

(c) the fair and efficient administration of cross-border insolvencies that protects the interests 
of creditors and other interested persons, and those of debtor companies; 

(d) the protection and the maximization of the value of debtor company’s property; and 

(e) the rescue of financially troubled businesses to protect investment and preserve 
employment. 

 

Other Orders 

49 (1) If an order recognizing a foreign proceeding is made, the court may, on application by the 
foreign representative who applied for the order, if the court is satisfied that it is necessary for the 
protection of the debtor company’s property or the interests of a creditor or creditors, make any 
order that it considers appropriate, including an order 

(a) if the foreign proceeding is a foreign non-main proceeding, referred to in subsection 
48(1); 

(b) respecting the examination of witnesses, the taking of evidence or the delivery of 
information concerning the debtor company’s property, business and financial affairs, 
debts, liabilities and obligations; and 

(c) authorizing the foreign representative to monitor the debtor company’s business and 
financial affairs in Canada for the purpose of reorganization. 

Restriction 

(2) If any proceedings under this Act have been commenced in respect of the debtor company at 
the time an order recognizing the foreign proceeding is made, an order made under subsection 
(1) must be consistent with any order that may be made in any proceedings under this Act. 

[…] 

 

 

https://canlii.ca/t/56wtt/
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Terms and Conditions of Orders 

50 An order under this Part may be made on any terms and conditions that the court considers 
appropriate in the circumstances. 

 

OBLIGATIONS  

Cooperation ― Court 

52 (1) If an order recognizing a foreign proceeding is made, the court shall cooperate, to the 
maximum extent possible, with the foreign representative and the foreign court involved in the 
foreign proceeding. 

Cooperation ― Other Authorities in Canada 

(2) If any proceedings under this Act have been commenced in respect of a debtor company and 
an order recognizing a foreign proceeding is made in respect of the debtor company, every person 
who exercises powers or performs duties and functions under the proceedings under this Act shall 
cooperate, to the maximum extent possible, with the foreign representative and the foreign court 
involved in the foreign proceeding. 

Forms of Cooperation 

(3) For the purpose of this section, cooperation may be provided by any appropriate means, 
including 

(a) the appointment of a person to act at the direction of the court; 

(b) the communication of information by any means considered appropriate by the court; 

(c) the coordination of the administration and supervision of the debtor company’s assets 
and affairs; 

(d) the approval or implementation by courts of agreements concerning the coordination 
of proceedings; and 

(e) the coordination of concurrent proceedings regarding the same debtor company. 
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